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Is Cancellation of Indebtedness Income? 


A review of regula- 
tions, rulings and 
decisions answer- 
ing the question of 
the tax liability of 
the debtor 


By A. J. 
GRAHA M* 





THE familiar problem involving cancellation or for- 
giveness of indebtedness has caused many intricate 
problems for both the debtor and the creditor. Does 
the cancellation of a debt or its forgiveness in part, 
constitute taxable income to the debtor or an allow- 
able deduction from gross income as a bad debt, to 
the creditor? It is apparent that the two problems 
in this question, involving both income and deduc- 
tions, should be studied separately. Hence, this 
article will deal only with the problem as it pertains 
to the debtor. 


Regulations and Rulings 


It is quite apparent that the many settlements 
made in recent years, which were resultant of the 
depression, created a need for a change in regula- 
tions pertaining to the cancellation of indebtedness. 
Prior to the Revenue Act of 1934, nothing was con- 
tained in the Regulations to the effect that solvency 
or insolvency of the debtor was the determining 
factor as to whether or not a cancelled debt consti- 
tuted income. The treatment of cancellation of 
indebtedness was regulated by the same wording in 
Regulations 65, 69 and 74 and previous Regulations 
were similar. These Regulations stated that the 
cancellation of indebtedness may amount to: (a) a 
payment of income, (b) a gift, and (c) a capital trans- 
action ; and that services performed for a creditor who 
in consideration thereof cancels the debt, constitutes 
taxable income in the amount of the debt. These 
articles also stated the following: 


“Tf, however, a creditor merely desires to benefit a debtor 
and without any consideration therefor cancels the debt, 
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the amount of the debt is a gift from the creditor to the 
debtor and need not be included in the latter’s gross in- 
come. If a shareholder in a corporation which is indebted 
to him gratuitously forgives the debt, the transaction amounts 
to a contribution to the capital of the corporation.” 


In I. T. 1547, C. B., June, 1923, p. 58, the following 
is stated: 

“Where a creditor forgives and cancels an indebtedness 
without desiring to benefit the debtor, but because the debtor 
is unable to pay, the amount of the indebtedness so forgiven 
and cancelled is income to the debtor.” (Italics supplied.) 

According to Regulations and the Treasury De- 
cision aforementioned, if the creditor desires to bene- 
fit a debtor, the amount forgiven does not constitute 
taxable income but if the creditor forgives the in- 
debtedness without desiriny to benefit the debtor, it 
constitutes taxable income to the debtor. 


In Burnet v. John F. Campbell Co., 50 F. (2d) 487 
affirming 15 BTA 458, the Commissioner in reporting 
his redetermination to the taxpayer, stated in part: 

“The discharge of indebtedness in 1921 by an agreement 

with the debtors to take a cash payment and certain securi- 
ties receivable held by your corporation in full settlement 
of an indebtedness larger than the cash payment and se- 
curities so taken, is held to be a cancellation of part of 
the indebtedness without desiring to benefit the debtor and 
the amount cancelled constitutes income to your corpora- 
tion in 1921.” (Italics supplied.) 
This ruling of the Commissioner was held by the 
3oard of Tax Appeals as erroneous and was upheld 
by the Court of Appeals. In the opinion rendered 
by the Court, the financial distress of the taxpayer 
seemed to govern the matter and not the “desire” 
of the creditor. 


The “desire” of the creditor having no apparent 
bearing on the matter, the familiar question as to 
what constitutes income again appeared. In this 
same case, the opinion stated, in part: 

“We do not believe that the term ‘income’ as commonly 
understood, applies to the partial cancellation by a creditor 
of a debt due to him from a disabled debtor, in order that 
such debtor may thereby be enabled to pay the balance 
of the debt.” 

One of the early cases involved the Corporation 
Excise Tax Act of August 5, 1909. In United States 
v. Oregon-Washington Railroad and Navigation Co., 
251 F. 211, decided April 24, 1918, the defendant’s 
entire capital stock was owned by the Oregon Short 
Line Railroad which released to the defendant a debt 
of $6,190,769.67 and it was decided that the cancel- 
lation of this debt was in the category of capital and 
was not income. It was stated in the opinion that 
the meaning of the word “income” is not to be found 
in its bare etymological derivation. “Its meaning 
is rather to be gathered from the implicit assump- 
tions of its use in common speech.” 
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Definition of Income 


In many cases pertaining to the cancellation of 
indebtedness, the Courts have consistently cited the 
Supreme Court’s definition of income in Eisner v. 
Macomber, 252 U. S. 189, 40 S. Ct. 189, 193, which 
was as follows: 

“Income may be defined as the gain derived from cap- 
ital, from labor, or from both combined,’ provided it be 
understood to include profit gained through a sale or con- 
version of capital assets... .” 

In Meyer Jewelry Co., 3 BTA 1319, it was decided 
that the cancellation of indebtedness to an insolvent 
creditor did not constitute income but was an “en- 
richment through increase in value of capital invest- 
ment.” The opinion defined income as mentioned 
in Stratton’s Independence v. Howbert, 231 U. S. 399 
and as was explained in Eisner v. Macomber, supra. 
It is apparent that the cancellation of indebtedness 
to an insolvent debtor does not come under the cate- 
gory of income as defined by the Supreme Court. 

In John F. Campbell Co., 15 BTA 458, the Meyer 
Jewelry case, supra, was followed and was affirmed 
by the Court of Appeals of the District of Columbia, 
50 F. (2d) 487. 

In Commissioner v. Simmons Gin Co., 43 F. (2d) 
327, affirming 16 BTA 793, the Supreme Court 
definition of income as in Eisner v. Macomber, supra, 
was again stated and the forgiveness of indebtedness 
in this case was found not to come under that defini- 
tion. The opinion stated in part: 

“There is a distinction between the release or discharge 
of a liability to a solvent and to an insolvent taxpayer. 

. . There was a mere diminution of loss and a ‘mere 
diminution of loss is not gain, profit or income.’ Bowers 
v. Kerbaugh-Empire Co,, 271 U.S. 170, 46 S. Ct. 449.” 

In United States v. Kirby Lumber Co., 284 U.S. 1, 
52 S. Ct. 4, reversing 44 F. (2d) 885, the corporation 
purchased its own bonds at less than issuing price 
and the gain was held to be taxable. The Board of 
Tax Appeals cited this case as governing in Dallas 
Transfer & Terminal Warehouse, 27 BTA 651, but 
that opinion was reversed, 70 F. (2d) 95, as it was 
held that “Gain or profit is essential to the existence 
of taxable income. A transaction whereby nothing 
of exchangeable value comes to or is received by 
a taxpayer does not give rise to or create taxable 
income.” 

In Kerbaugh-Empire v. Bowers. 300 F. 938, 944, 
affirmed 271 U. S. 170, 46 S. Ct. 449, it was stated: 

“The fact that after the transaction the plaintiff's bal- 

ance sheet had improved, was not sufficient to constitute 
‘cain derived from capital.’ If anything, it was a gain ac- 
cruing to capital, and, as such, under the Etsner andPhelles 
cases, was not taxable income.” 
This view has been taken in Meyer Jewelry Co., supra, 
which case was followed in Eastside Mfg. Co., 18 BTA 
401, Progress Paper Co., 20 BTA 234, and Herman 
Senner, 22 BTA 655. 

Insolvency of the taxpayer also governed in the 
following cases where the cancellation of indebted- 
ness was not held to be income, Towers & Sullivan 
Mfg. Co., 25 BTA 922, E. B. Higley & Co., 25 BTA 
127, Porte F. Quinn, 31 BTA 142 and in many others. 


It appears, however, that where the taxpayer was 
solvent, the cancellation of indebtedness then be- 
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comes income. In United States v. Kirby Lumber Co., 
supra, the Supreme Court reversed the lower court 
and held that a corporation realized gain as afore- 
mentioned and that there was no shrinkage of assets 
and the taxpayer made a clear gain. This doctrine was 
followed in Helvering v. American Chicle Co., 291 U.S. 
426, 54 S. Ct. 46, wherein the opinion said, in part: 
“Doubtless, respondent’s books indicated a decrease of 
liabilities with corresponding increase of net assets.” 

In B. F. Avery & Sons, Inc., 26 BTA 1393, income 
was resultant to a solvent taxpayer for the face 
amounts of notes cancelled. 


With the coming of the Revenue Acts of 1934 and 
1936, changes were made in the Regulations to stip- 
ulate in greater detail as to when income is not 
realized by cancellation of indebtedness. In Regu- 
lations 86, Article 22 (a) 14, is stated, in part: 

“Income is not realized by a taxpayer by virtue of the 
discharge of his indebtedness as the result of an adjudica- 
tion in bankruptcy, or by virtue of a composition agree- 
ment among his creditors, if immediately thereafter the 
taxpayer’s liabilities exceed the value of his assets.” 
Article 22 (a) 14 in Regulations 86 (same in Regu- 
lations 94) concedes the application of the rule in 
S. M. 1495, C. B., June, 1924, p. 108, only in such cases 
where after settlement, the debtor’s liabilities exceed 
the value of his assets. Prior to the promulgation 
of Regulations 86, the Commissioner contended that 
income resulted from forgiveness of indebtedness re- 
gardless of the resulting condition of the debtor. It 
is to be noted that in Regulations 86, Article 22 (a) 
14, the words “or by virtue of a composition agree- 
ment among his creditors,” seem to limit the insol- 
vency to those who have made a composition agreement 
with creditors. However, in Simmons Gin Co., supra, 
the Commissioner in his deficiency letter to the tax- 
payer stated: 


“It is noted that in the Meyer Jewelry case, all the cred- 
itors entered into an agreement, whereas, in the case of 
your corporation, only comparatively few of the principal 
creditors entered into the agreement to forgive and cancel 
the indebtedness.” 

This was again mentioned at the hearing by the 
respondent’s counsel. In the opinion, the Board 
stated: “We do not think this distinction material.” 


In the Lakeland Grocery Co., 36 BTA 44, the Com- 
missioner contended that the amount of debts can- 
celled constituted income. It was held that the 
taxpayer realized gain by the amount by which their 
assets exceeded their liabilities after settlement with 
creditors. Four members of the Board dissented in 
the opinion and cited the case of Dallas Transfer & 
Terminal Co. v. Commissioner, supra. In that case 
the Board pointed out that the taxpayer was solvent 
after the cancellation of indebtedness and held that 
it constituted income. The opinion in the Dallas 
case was reversed by the Circuit Court of Appeals, 
Fifth District, on April 12, 1934. 


Conclusion 


In conclusion, it appears that cancellation of in- 
debtedness does not constitute taxable income when 
the taxpayer is insolvent after the settlement with 
his creditors. It is believed that the Regulations 
(Continued on page 764) 
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The Power to Tax Is the 
Power to Destroy 


ONE hundred and eighteen years ago John Marshall, 
the greatest jurist this country has ever known, then 
Chief Justice of the Supreme Court of the United 
States, sounded a note of warning in the case of 
McCulloch v. Maryland, when he said: 

“The power to tax involves the power to destroy, and 
the power to destroy may defeat and render useless the 
power to create. Taxation, it is said, does not necessarily 
and unavoidably destroy; but to carry it to the excess of 
destruction would be an abuse which would banish that 
confidence which is essential to all government.” 


While the case of McCulloch v. Maryland involved 
the question whether a state had the right to tax 
an instrumentality of the federal government, never- 
theless, the principle that “the power to tax involves 
the power to destroy” must, of necessity, be universal. 
Taxation is burdensome whether it falls on govern- 
ment, on individual, or on property. 

One does not have to look far to see that the 
significance of John Marshall’s statement is more 
applicable today than at any time in the history of 
this country. A tolerant and confiding people have 
suddenly become conscious that they are being pur- 
sued, rigorously, by taxes from all directions. It is 
not within our province, as corporate fiduciaries, to 
mold the tax policies of the federal, state, and local 
governments. This is the task of the people through 
their chosen representatives. We are concerned, 
however, with the potentially destructive effects of 
the cumbersome and vexatious procedure, provided 
for the enforcement of the avalanche of tax legisla- 
tion, enacted during the past few years. 

It is becoming increasingly apparent that unless 
the problems are approached with understanding 
and proper precaution, our very existence as cor- 
porate fiduciaries is threatened. True, so long as 
private property exists, in any degree, it is inevitable 
that fiduciaries, both corporate and individual, will 
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Tax Problems Concerning 
a Corporate Fiduciary 






be expected to continue to function. But neither 
can continue to function if the burdens become un- 
bearable. 


Taxation Requirements 
Increase Expenses 


It is generally recognized that our heavy burdens 
of expense have been greatly increased during the 
past few years as a result of the necessity to meet 
the requirements for numerous reports, returns, and 
the maintenance of additional tax records. But this 
is not all. Enormous expense is also incurred for 
the maintenance of adequate tax service facilities to 
keep pace with the increasing mass of tax laws, 
regulations, bulletins, office rulings, and court deci- 
sions. A corresponding increase in gross income is 
difficult, if not impossible, to obtain. Accordingly, 
the ratio of net earnings to gross income continues to 
diminish at an alarming rate; and we have not yet, 
in all probability, begun to feel the full effects. 


Apart from, but in addition to, these increasingly 
heavy burdens of expense we find another burden, 
less capable of exact measurement as to cost, but 
more dangerous in its threat to our existence. I have 
reference to our increased potential liabilities, many 
of which are not readily apparent, arising from un- 
certainties in the procedure and the existing confu- 
sion and conflict in the rulings and decisions of the 
respective administrative and judicial authorities. 

The cumbersome administrative and legal machinery 
provided during the past few years for the enforcement 
of the tax laws has been slow-moving and easy-going. 
An estate, which ten years ago might have been admin- 
istered and distributed within one year, now frequent- 
ly requires three to five years. Even though the laws 
were no easier to administer nor simpler to construe, 
the government and the taxpayers were frank to 
admit ignorance of the correct procedure and the 
proper interpretation of the law. This resulted in, 
and made possible, justifiable and equitable com- 
promises. This barter and trade procedure has, how- 
ever, added to the confusion, since it deprived us of 
the benefit of authoritative judicial determinations 
of the points involved. The recent public disclosure 
that a few wealthy taxpayers have been using 
legitimate, and highly ingenious devices to avoid 
excessive taxes, is an indication that compromise 
will, henceforth, be extremely difficult if not im- 
possible. The effect may be both beneficial and 
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destructive: beneficial, because it will force many 
issues to determination by the higher courts; de- 
structive, because, as a result of new decisions and 
changed interpretations due to a more inflexible ap- 
plication of tax laws, we may find ourselves faced 
with liabilities, both actual and contingent, that we 
could not foresee. 


Like the public at large, we have been content to 
sit by, year after year, observing, in a detached man- 
ner, the increasing trend of tax legislation and with- 
out too much regard of its possible effect upon our 
business. We concerned ourselves primarily, with 
what we believed to be our two major problems: 
(1) investments; and (2) apportionment of principal 
and income between life tenants and remaindermen. 
Taxation has been too long regarded by us as one 
of the minor problems, of a clerical character, to be 
absorbed in our daily routine. 


Problem of Investments 
of Prime Importance 


It is not to be denied that the problem of invest- 
ments has been and always will be one of prime 
importance. The very purpose of the fiduciary is to 
conserve property. We have spared neither time 
nor expense to prepare ourselves, from an investment 
standpoint, for the task of preserving the estates for 
our beneficiaries, and to avoid mistakes which might, 
and in some cases did, involve personal losses to 
ourselves. That outstanding progress has been 
made, is evidenced by the comparatively few cases, 
in which corporate fiduciaries have been surcharged 
for failure to properly preserve estates in their care, 
during the incomparable economic depression from 
which we are now striving to emerge. While we do 
not claim perfection, it must be conceded that many 
years of research, study, and experience have brought 
forth certain scientific guides that enable us to meet 
the investment problem with a notable degree of 
success. We have the means to keep informed cur- 
rently on economic trends, issuing companies, and 
governmental agencies. In a period of abnormally 
low interest rates, as at present, we are properly 
concerned because our beneficiaries are subjected to 
low returns on investments with the consequent 
hardships. This phase of the problem has been over- 
come, in many instances, by appropriate provisions 
in the trust instruments for the discretionary use of 
principal by the trustee, when necessary. 

Neither is it to be doubted that the problem of 
apportionment of income and principal between life 
tenants and remaindermen, requires further atten- 
tion. Much progress has been made, however, by 
the promulgation of the Uniform Principal and In- 
come Act which has already been adopted in a few 
states. This problem, too, can be made less burden- 
some by specific provisions in the trust instruments 
with respect to apportionment. 


Taxation Is Third Major Problem 


Taxation, heretofore regarded as minor or secondary, 
has not only become our third major problem, but, 
in the light of recent developments, promises to sur- 
pass, in importance, all others. Because it is com- 
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paratively new in its presently acute form, and 
because of the lack of authoritative judicial deter- 
minations of so many uncertain and disputed factors, 
we are withou. standard or precedent by which to 
govern our conduct. We have neither the benefit of 
scientific research nor the means of solution through 
the medium of appropriate provisions in trust in- 
struments. Our only guides consist of a mass of 
statutes, regulations, and conflicting opinions. We 
cannot be blamed, perhaps, for our failure to compre- 
hend the obvious conflicts between them. The 
learned gentlemen constituting the United States 
Board of Tax Appeals, who are called upon to decide 
hundreds of tax cases annually, have similar difficulties, 
as is evidenced by their interpretations that lack 
uniformity and by their decisions that are often in 
conflict. Nor is there any harmony of construction 
of the tax laws between the various district courts 
and the circuit courts of appeals of the respective 
districts and circuits. It is not uncommon, as we 
shall see later, for these courts to arrive at directly 
opposite conclusions in cases involving identical sec- 
tions of the law and facts. 


It might well be asked, why is the problem more 
acute today than heretofore? Have we not had the 
federal income tax since 1913 and the federal estate 
tax since 1916? Has not the inheritance tax been 
with us “since the mind of man runneth not to the 
contrary?” Indeed, all these and other forms of 
taxes, with their attendant problems, have been with 
us for many years. 


There are four major reasons why the tax problems 
confronting us have attained such magnitude that 
they are today active and acute rather than dormant 
and obtuse: 

1. The drastic depletion of estates in our care caused by 
burdensome taxes. 


2. The cumbersome machinery provided for the enforce- 
ment of the tax laws. 


3. The instability of judicial decisions, other than those 
of the United States Supreme Court. 


4. The multiplicity of forms or types of taxes. 


The first and second reasons may, for our pur- 
pose, be considered together. If conservation of 
estates is our prime reason for existence, it follows 
that we must have the ability to conserve, or fail 
in our purpose and perish. Conservation, in a modern 
sense, means more than protection against loss re- 
sulting from fluctuating markets: It embraces the 
obligation to resist and recover illegal tax levies and 
to prevent, in the distribution of estates, delays that 
may result in losses to our beneficiaries. On the 
other hand, we cannot afford the potential liabilities 
incident to premature distributions. It is a matter 
of record that fiduciaries have been held personally 
liable, for interest and penalties incurred, for their 
failure to file returns and pay the taxes within the 
periods prescribed by law, or, for the payment of 
taxes under statutes which were then, or subsequently 
determined to be, illegal. 


The third reason should be susceptible of an in- 
telligent remedy, when the magnitude of the con- 
flicts becomes more apparent. 

The fourth reason hardly requires elucidation. 
Among the most notable types of federal taxes in- 
cident to fiduciary administration are income, gift, 
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unemployment insurance, old age pension, capital 
stock, excess profits, and estate taxes. There are 
also, of course, the numerous state and local levies, 
such as income, property, both real and personal, 
sales, transfer, and inheritance taxes. 


A discussion of the more important phases of those 
taxes that are incident to the administration of an 
estate by an executor will, perhaps, best serve to 
illustrate the burdens, responsibilities, and potential 
liabilities imposed upon us, as corporate fiduciaries, 
by present-day tax legislation. 


Inheritance Taxes 


First, inheritance taxes. With the courageous 
help of the Supreme Court of the United States, 
some of the difficulties in this field of taxation have 
been overcome. No longer can a state, other than 
that of the domicile of the decedent, tax his in- 
tangible personal property except, perhaps, where 
such intangibles have acquired a definite business 
situs in such other state. Just what constitutes a 
business situs is still open for determination. In 
two recent cases, the respective courts of New York 
and Connecticut reached opposite conclusions. Nor 
can the state of the domicile of the decedent, any 
longer, tax his tangible personal property that has 
its permanent situs in another state. But we have 
not yet, despite Herculean efforts, succeeded in 
eliminating the evil of multiple inheritance taxation. 


No cure has yet been found for the dreaded malady 
of “double domicile.” It is still possible for two or 
more states to levy inheritance taxes on the identical 
property of one estate, where the respective court 
of each determines that the decedent was domiciled 
within its boundaries at his death. 


Thus, in the case of Hill v. Martin? (Estate of Dr. 
John T. Dorrance), New Jersey and Pennsylvania 
both found that the decedent was domiciled in their 
respective states and exacted inheritance taxes as to 
intangibles located in the State of New Jersey. 


In the estate of Robert H. Hunt,’ decided on March 
15, 1937, both California and Massachusetts claimed 
inheritance taxes. The courts of each state deter- 
mined that the decedent was domiciled therein at 
his death. The Massachusetts executor filed an 
action, in the nature of an interpleader, under the 
Federal Interpleader Act, as amended in 1936, against 
the Commissioner of Taxation of Massachusetts, the 
Controller of the State of California, and others. 
The Federal District Court for Massachusetts granted 
an interlocutory injunction. On appeal, however, 
the United States Circuit Court of Appeals, reversing 
the ruling, held: 

“The Federal Interpleader Statute is designed to afford 
relief to citizens of the United States who have adverse 
claims or demands. States are not citizens of the United 
States. As the question really involves a dispute between 
a citizen and two states, and since the respective defendants 
are not sued individually but in their official capacity, the 
Federal District Court had no jurisdiction.” 

The U. S. Supreme Court granted a writ of certiorari 
on May 24, 1937.! 


‘The Supreme Court has since disposed of this case by affirming 
the decision of the Circuit Court of Appeals (82 L, Ed. 192). 

2296 U. S. 393. 

389 Fed. (2d) 59. 
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In a recent case, no less than four states, Texas, 
Florida, New York, and Massachusetts, claimed the 
legal domicile of the late Colonel Edward H. R. 
Green. The total inheritance taxes claimed exceed 
the entire estate of approximately $50,000,000 after 
deducting the Federal Estate Taxes. A ray of hope 
that we are closer than ever to the solution of this 
question lies in the fact that the United States Supreme 
Court, after denying, without prejudice, a motion by 
Texas to determine the legal domicile of the decedent, 
on March 15, 1937, allowed that State to file a bill 
of complaint against Florida, New York, and Massa- 
chusetts to restrain them from collecting inheritance 
taxes. This case is still pending. 


The Pacific Coast and Rocky Mountain States are 
properly concerned with the double domicile ques- 
tion, since a good portion of their respective popula- 
tions consists of persons who have migrated from 
the eastern sections of the country. In fact, several 
cases now pending involve the states of California, 
Oregon, and Washington. 


Thus it is possible for estates in our care to be 
depleted first by the imposition of multiple inheritance 
taxes or second, by the expense incident to the pro- 
longed procedure necessary to the determination of 
the questions involved. In either case the executor 
is in an unenviable position. If he pays the taxes 
without a judicial determination, he may be liable 
to the beneficiaries; while if he resorts to the legal 
processes, the distribution of the estate will be de- 
layed and the beneficiaries will probably brand him 
as incompetent. Moreover, interest and penalties 
may be incurred and some, if not all, of which may 
be chargeable to the executor personally. 


Income Taxes 


Income taxes are perhaps the most complicated 
of all forms of taxation for the fiduciary. The 
potential revenues from this source are a constant 
temptation to the ever-increasing budgets of the fed- 
eral and state governments. We shall consider here 
only the federal laws which are, in a large measure, 
a guide for those states that have thus far yielded to 
the temptation. It should be remembered, there- 
fore, that in those states that have an income tax, 
the burdens and liabilities of an executor are cor- 
respondingly greater. 

The executor knows, generally, that he must 
assume the rights, duties, and obligations of the 
decedent. But how should he proceed in order to 
avoid delays and losses to the estate and liability to 
himself? As a first step, he should give notice of 
his appointment, under Section 312 (a), to the Com- 
missioner of Internal Revenue. Until it is given, the 
Commissioner will continue to send notices of assess- 
ments to the last known address of the decedent, 
not to the address of the executor. So, if the Com- 
missioner should determine that there was a deficiency 
tax due the government for any period prior to death, 
he will send his notice to the last known address of 
the decedent. In such case, delay in the delivery of 
the notice to the executor is inevitable, and a com- 
plete failure of the delivery is possible, if not probable. 
The result may be: 


(Continued on page 750) 

















































TODAY no one denies that Congress can impose a 
tax on income. The power to levy such a tax was 
created by the Sixteenth Amendment, whereby it 
became constitutional to “lay and collect taxes on 
incomes, from whatever source derived, without ap- 
portionment among the several states, and without 
regard to any census or enumeration.” ' Yet, today 
more than ever, taxpayers evidence a disinclination 
to pay taxes on their incomes. This increasing un- 
willingness to accept the tax burden has been in- 
tensified because of an increasing rate;? and it has 
been discouraged and regulated by a succession of 
laws to prevent the use of methods which result in 
tax avoidance or evasion. The Secretary of Treas- 
ury, Mr. Morgenthau, has explained * that the neces- 
sity for a “succession of laws” is the result, in part, 
of pressures which come from deep-seated attitudes 
in certain quarters toward taxation. Mr. Morgen- 
thau claims that we have developed in this country 
a coterie of “ingenious” lawyers and accountants 
who are engaged by those who can afford to employ 
them for the purpose of indicating methods which 
result in payment of the least possible taxes; that 
tax avoidance, as opposed to tax evasion, is consid- 
ered by many a legitimate and honorable aim; and 
that there is great difficulty in distinguishing be- 
tween tax avoidance which is supposed to be proper, 
and tax evasion which is supposed to be immoral. 
Therefore, the Secretary of Treasury alleges, we 
have what might be called the “sporting theory” of 
tax administration.5 


It was these circumstances which caused Mr. 
Morgenthau to point out to the Joint Committee on 
Tax Evasion and Avoidance (created by the 75th 
Congress) that legislation was necessary to stop avoid- 
ance in eight situations, the first of which was the 
setting up of foreign personal holding corporations 
in the Bahamas, Panama, Newfoundland and other 





* Cleveland, Ohio; Member of the Ohio Bar. 

1 Passed Feb. 25, 1913. 3 U. S. Const. Anno. 434. 

2The Act of 1894 imposed a rate of 2%. 28 Stat. 553 (1894), 31 
U. S. C. A. See. 372 (1929). Today, for example, there is a 75% 
surtax bracket. Revenue Act of 1936, Sec. 12 (b), 48 Stat. 1653 
(1934), 26 U. S. C. A. See. 12 (1929). 

3’ Angell, ‘“Tax Evasion and Avoidance,’’ (1938), 38 Col. L. Rev. 80. 

* Hearings before Joint Committee on Tax Evasion and Avoid- 
ance, 75 Cong., First Sess. (1937), p. 9 


5 For a comprehensive analysis of this situation see Paul, ‘‘The 
Background of the Revenue Act of 1937,"’ (1937), 5 U. of Chi. L 
Rev. 41. 
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places where taxes are low and corporation laws lax." 

It seems that Americans had created sixty-four of 
such corporations in the Bahamas alone in 1935 and 
1936, and twenty-two more were organized during 
the two months preceding the congressional investi- 
gation.’ Furthermore, the stockholders had often 
used foreign lawyers * in the incorporation process, 
with dummy incorporators and dummy directors, so 
that it was very difficult to secure information re- 
garding these corporations, especially in Newfound- 
land and Panama. 


The Method Used 


The outline of the foreign personal holding com- 
pany device is staple. A resident-citizen of the 
United States with income originating here, creates 
a corporation in one of the countries where the taxes 
are lower than in the United States. The income 
earned here is paid to the foreign corporation, various 
excuses for so doing being given, under the pretext that 
the domestic and foreign corporations are dealing 
at arm’s length. Assuming that all the operations 
of the foreign company are disclosed, this basic situ- 
ation exists: The foreign corporation buys securi- 
ties in London or New York; it makes a profit 
thereon and accumulates a surplus which cannot be 
reached directly by the Government because the 
personal holding company does not do business in 
the United States. Later, when the domestic stock- 
holder needs funds, he borrows money from the for- 
eign corporation, pays interest thereto, but subsequently 
deducts the interest paid from his income tax. Thereby, 





®The other seven situations were: 

(1) The device of foreign insurance companies. 

(2) The device of domestic personal holding companies. 

(3) The device of incorporating yachts and country estates. 

(4) The device of artificial deductions for interest, losses, etc. 

(5) The device of the creation of multiple trusts for relatives and 
dependents. 

(6) The device of husband and wife or father and children part- 
nerships. 

(7) The device of pension trusts. 

7 Under Secretary Magill, in the hearings before the Joint Com- 
mittee on Tax Evasion and Avoidance, 75th Cong., First Sess. 
(1937), p. 2. 

8 Id. at 39, 40. 
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he is able to hold in the surplus of the foreign cor- 
poration any large profits on which the tax would 
be heavy and minimize his tax obligation, even 
though the payment of interest to the foreign cor- 
poration did not work. 

This device has been used by assignment of in- 
come,® transfer of assets, in order to have income 
paid to the foreign holding company,’ creating large 
interest deductions when the sole stockholders of the 
personal holding company borrow back its capital 
or its annual income and pay interest thereon; *™ 
consummating abroad in the name of the foreign 
personal holding corporation a profitable deal which 
the sole stockholder negotiated in the United 
States;?? and by assigning royalty income to the 
foreign personal holding company, thus avoiding 
taxes in the high surtax brackets.** 


Revenue Act of 1937 


As a result of the public hearings conducted by 
the Congressional Joint Committee on Tax Evasion 
and Avoidance, and the cooperation of the treasury 
department, the Revenue Act of 1937 was presented 
to Congress and enacted. It represents no startling 
departure from other revenue acts, with the excep- 
tion of those provisions applicable to the foreign per- 
sonal holding company.’® In short, these sections 
define a foreign personal holding company as any 
foreign corporation of which at least 60% of the 
gross income for the taxable year is personal hold- 
ing company income,’*® and at least 50% in value of 
the outstanding stock of which is owned directly or 
constructively by not more than five individuals who 
are citizens or residents of the United States.’ 
American shareholders in corporations coming within 
this definition must include in their gross income as 
a dividend for the taxable year with which or in 
which the taxable year of the company ends, the 
amount they would have received as a dividend if 
on such last day there had been distributed by the 
company, and received by the shareholder, an amount 
bearing the same ratio to the undistributed Supplement 
P net income 18 of the company for the taxable year as 
the portion of such taxable year up to and including 
such last day, bears to the entire taxable year. 

In the report of the Joint Congressional Commit- 
tee on Tax Evasion and Avoidance,’ the following 
statement was made concerning the provision of the 
Act taxing each United States stockholder as though 
all the net income of the corporation had been pres- 
ently distributed in dividends, whether or not that 
was actually the fact: 

_ “This proposal recommends a method of taxation which 
is a departure from _any previously used with respect to 


corporate income. The committee feels, however, that this 
innovation is necessary to protect the revenue and present 


Td. at 55. 

0 Td. at 50. 

1 Ibid, 

2 Td. at 43. 

3 Id. at $5. 

4 Hearings before the Joint Committee on Tax Evasion and 
Avoidance, 75th Cong., First Sess. (1937), parts 1, 2, 3, 4. 

% Revenue Act of 1937, Sec. 201, adding to the Revenue Act of 
1936, Secs. 331, 332, 333, 334, 335, 336, 337, 338, 339, 340. 

1% Revenue Act of 1937, Sec. 332. 

" Id. Sec. 333. 

18 Id. Sec. 336. 

* House Doc. No. 337, 75th Cong., First Sess. (1937), p. 17, 
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further use of one of the most glaring loopholes now ex- 
isting. The proposal would affect only foreign corpora- 
tions which are owned 50% or more by five American 
citizens or residents (including members of their families) 
and which have the same type of investment income which 
makes a domestic corporation subject to tax as a personal 
holding company. Real foreign operating companies or 
widely held holding companies are not included. ... The 
committee believes that the recommendation is not any 
more drastic than the situation requires.” 


It has been pointed out that “it is hardly correct, 
however, to say that the treatment for income tax 
purposes of the income of a corporation as the in- 
come of the shareholders within the jurisdiction of 
the United States is a new method of taxation. The 
same principle was applied through the taxation of 
the distributive shares of the net income of personal 
service corporations under the Revenue Acts of 1918 
and 1921.”?° But the Supreme Court has not yet 
had before it the question of the constitutionality of 
this form of taxation on personal service corpora- 
tions. Therefore, the validity of these tax statutes 
which ignore the corporate entity by legislative 
mandate has not been determined. That Congress 
had some misgivings as to their constitutionality is 
indicated by the fact that it provided an alternative 
tax on personal service corporations which was to 
operate if the original tax was held unconstitutional by 
the Supreme Court.” The Senate Finance Committee 
Report on the Revenue Bill of 1921, said, in part :?? 


“This section (i. e. the alternative tax on personal service 
corporations) is deemed advisable because the stock divi- 
dend decision ™ has cast doubt upon the constitutionality 
of the provisions of the revenue act which treat personal 
service corporations substantially as partnerships.” 
Regardless of what may have been questionable in 
the opinion of the Treasury Department or Con- 
gress in 1921, it is apparent that both now consider 
such provisions constitutional. Under Secretary 
Magill, testifying before the Joint Comittee on Tax 
Evasion and Avoidance, said: *4 

“You will find that Mr. Neville Chamberlain, now Prime 
Minister presented this (problem of foreign personal hold- 
ing companies) to the House of Commons about a year 
ago, except that he was talking about British taxpayers, 
and we are talking about Americans.*... (The method 
they have used) is this: To provide under penalty that the 
British individual taxpayer or the Canadian taxpayer shall 
disclose his stock ownership in personal holding companies 

.. and then that this individual stockholder shall be liable 
to the tax upon his pro rata share of the income of such 
companies. They regard that as fair, and I do too, for 
the reason that since these companies appear to be set up 
merely for the purpose of evasion—there is no apparent 
reason why you incorporate a personal holding company 
in the Bahamas or in some other country—that it is fair 
to treat them essentially a nullity for the purposes of our 
tax laws, as a matter of form and not substance and that 
we will look through them and tax the true income of the 
individual who has set them up; so our proposal for legis- 
lation would be along that line.” 





2 Brewster, ‘“‘Is the Undistributed Income of Foreign Personal 
Holding Companies Taxable to United States Stockholders?’’, 
(1938) 16 Tax Magazine 70. 

21 Revenue Act of 1921, Sec. 1332. 

22 Sen. Rep. No. 275, 67th Cong., First Sess. (1921), p. 34. 

23 Hisner v. Macomber, 252 U. S. 189 (1920). 

24 Hearings before the Joint Committee on Tax Evasion and 
Avoidance, 75th Cong., First Sess. (1937), p. 89. 

2; But Mr. Magill must also have been aware of the fact that the 
Federal Government has not the freedom in taxation possessed by 
the English government. The English cases merely represent stat- 
utory construction and, therefore, are not precedents for the 
United States Supreme Court when it tests an act of Congress 
under the restrictions of the Constitution. Of course, the English 
cases are a guide as to what has been considered avoidance or 
evasion. 
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The Senate Finance Committee in its report on the 
Revenue Bill of 1937 stated: 7° 

“Your Committee is of the opinion that it is justifiable 
on all grounds including constitutional grounds, to provide 
for a method of taxation which will reach the shareholders 
who own stock in (foreign personal holding companies) 
and over whom the United States has jurisdiction.” 


Constitutional Problems 


The Supreme Court will have the following con- 
siderations before it when deliberating the constitu- 
tionality of the provision treating the income of 
foreign personal holding companies as the income 
of the United States shareholders: 7° 

The definition of income in the Sixteenth Amend- 
ment, as defined in Eisner v. Macomber.”® 

The general rule that corporations are entities dis- 
tinct from their stockholders. 

The applicability of the due process clause of the 
Fifth Amendment. 

1. In Eisner v. Macomber, the Government was at- 
tempting to tax stock dividends issued by a corpora- 
tion as income of the shareholder. The United 
States Supreme Court held that stock dividends rep- 
resent only an increase in capital, that undistributed 
gains of a corporation do not constitute income to 
the stockholder under the Sixteenth Amendment; 
and that even if the tax was one on ownership it 
would require apportionment under the Constitu- 
tion.2® Previous to the Eisner v. Macomber case, in 
Collector v. Hubbard*® the Suprerie Court upheld 
the constitutionality of a provision in the Revenue 
Act of 1864 which required the inclusion in an in- 
dividual’s income of the gains and profits of all com- 
panies in which he was a stockholder. The court 
said in this case: *! 

“Regarded as an incident to the shares, undivided profits 
are property of the shareholder, and ™ it is as competent 
for Congress to tax annual gains and ‘profits before they 
are divided among the holders of the stock as after- 
words. 

However, in Eisner v. Macomber, the Court dismissed 
the Government’s claim that Collector v. Hubbard 
was controlling, stating : ** 

“In so far as (Collector v. Hubbard) seems to uphold the 

right of Congress to tax without apportionment a stock- 
holder’s interest in accumulated earnings prior to a 
declared, it must be regarded as overruled by Pollock : 
Farmers Loan and Trust Company.” * 
Therefore, it appears that Congress does not have 
the power to tax a corporation’s undistributed net 
income to its shareholders without complying with 
the apportionment requirement, as Mr. Justice Pit- 
ney concluded in Eisner v. Macomber: ** 

“Thus from every point of view, we are brought irresist- 
ably to the conclusion that neither under the Sixteenth 
Amendment nor otherwise has Congress power to tax with- 
out apportionment a true stock dividend made lawfully 
and in good faith, or the accumulated profits behind it, 
as income of the stockholder. The Revenue Act of 1916, 


in so far as it imposes a tax upon the stockholder because 
of such dividend, contravenes the provisions of Article I, 





*6 Sen. Rep. No. 1242, 75th Cong., First Sess. (1937), p. 16. 
77 Brewster, supra note 20, at pp. 69, 71, 112. 

28 252 U. S. 189. 

2 U. S. Const., Art. 1, Sec. 2, cl. 3; Art 
912 Wall. 1 (1870). 

37d. at 18. 

% Ibid. 

33252 U. S. 189, at 218 (1920). 

4158 U. S. 601, at 627, 628, 637 (1895). 
252 U. S. 189, at 218 (1920). 


. 2, Sec. 9, cl. 4. 
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Sec. 2, cl. 3, and Article I, Sec. 9, cl. 4, of the Constitution, 
and to this extent is invalid notwithstanding the Sixteenth 
Amendment.” 


Corporate Entity 


2. There can be no doubt that generally a corporation 
has been viewed as a separate and distinct personality 
from its stockholders, irrespective of whether the latter 
are individuals or corporations.*® It has been pointed 
out,*? recently, that this principle was enunciated by Mr. 
Justice Holmes in Donnell v. Herring-Hall-Marvin 
Safe Company,** and in Klein v. Board of Tax Super- 
visors of Jefferson County.*® In the former case Mr. 
Justice Holmes said :*° 

“Philosophy may have gained by the attempts in recent 
years to look through the fiction to the fact and to gen- 
eralize corporations, partnerships and other groups into 
a single conception. But to generalize is to omit, and in 
this instance to omit one characteristic of the complete 
corporation as called into being under modern statutes, 
that is most important in business and law. A leading 
purpose of statutes and of those who act under them, is 
to interpose a nonconductor, through which in matters of 
contract it is impossible to see the man behind.” 

In the Klein case, the Court again refused to pierce 
the corporate veil, Mr. Justice Holmes saying: *! 

“But it leads nowhere to call a corporation a fiction. 

If it is a fiction it is a fiction created by law, with intent 
that it should be acted on as if true. The corporation is 
a real person and its ownership is a nonconductor that 
makes it impossible to attribute an interest in its property 
to its members.” 
In Planters Cotton Oil Co., Inc., et al. v. Hopkins, Col- 
lector of Inernal Revenue, #2 the owner of substan- 
tially all of the stock of two joint stock associations 
caused their assets to be transferred to three cor- 
porations which he formed for carrying on the busi- 
ness and of which he owned substantially all of the 
shares. The Court held that in a consolidated in- 
come tax return all the companies net losses suf- 
fered by the joint stock associations during the year 
preceding the affiliation were not deductible. 


Due Process 


3. Assuming that the corporate entity will gen- 
erally be considered separate from its individual or 
corporate shareholders, it is evident that there are 
constitutional difficulties that attach themselves to a 
legislative enactment which provides for the taxa- 
tion of the undistributed net income of the corpora- 
tion to the shareholders thereof. The Supreme 
Court has had cases before it wherein an attempt 
was made to tax one person upon the income of 
another person or another legal entity. In Hoeper 

Tax Commission, the Court held that a statute 
seeking to tax the separate income of a wife as in- 
come of her husband violated the due process clause 
of the Fourteenth Amendment. In Heiner v. Don- 
nan ** the Supreme Court held that an act creating 
a conclusive presumption that a gift made within 
two years prior to death was made by the donor in 


(Continued on page 746) 


% Wormser, Disregard of the Corporate Fiction, (1927) p. 23 
*% Brewster, supra note 20, at p. 112. 

38 208 U. S. 267 (1908). 

399 282 U. S. 19 (1930). 


# 208 . 267, at 273 (1908). 
41 282 


. 19, at 24 (1930), 


#3 284 
# 285 


- 206 (1931). 


U.S 
U.S 
42 286 U. S. 332 (1932). 
U.S 
U. S. 312 (1932). 





it 
1- 


in 
fe 


1g 


1S 


nt 








H. ZYSMAN, 


New York account- 
ant, and former member 
of the German Bar, dis- 
cusses 





Constructive 
Receipt of Income 


THE doctrine of constructive receipt of income is a 
special principle applicable to the law of taxation 
only. It means that in certain instances payments, 
which have not yet been received by the creditor 
from the debtor, are construed and treated for tax 
purposes as having been received and therefore must 
be included in the creditor’s income, even if he re- 
ports his income on a cash basis. 

In decisions and texts the expression “construc- 
tive receipt” is used and the principle is applied to tax 
situations of a very different character which have 
not much in common. In the following lines an 
analysis of these situations and transactions will 
be attempted. 


1. Constructive receipt in a stricter sense, in which 
alone it should be used, covers the cases in which 
the creditor has not yet actually received payment 
from his debtor but in which the money has been 
set aside by the debtor and is treated for income tax 


purposes as already having been received by the 
creditor. 


Application of the Doctrine 


The doctrine applies to taxpayers who report their 
income on a cash basis only (S. W. Harris, 2 BTA 
933; Clarence Schock, 1 BTA 528). The question of 
the actual receipt is immaterial for persons who keep 
their books and report on an accrual basis. 

It refers to the relationship between creditor and 
debtor and has nothing to do with the position and 
the liability of a third person such as an agent or 
an assignee. 


It may not be applied unless these facts exist : 


The money must be due. 

It must have been set aside by the debtor either actually 
by placing it in a safe or in a separate bank account or by 
the appropriation of money for that purpose on the books. 
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It is not sufficient that the liability has been accrued on the 
books of the debtor (A. L. Englander, 1 BTA 760). 

The debtor must be willing to pay. Ina larger organi- 
zation this is usually shown by an authorization to the 
treasurer. A resolution “to pay when the cash condition 
permits it” is not enough (Samuel Keller Jacobs, 22 BTA 
1166). 

The debtor must be solvent and able to pay. 

The creditor must have knowledge of all the foregoing 
facts. In the case of a debtor in good financial standing 
no special notification is necessary, if the money is due on 
a fixed date; in other cases, such as the declaration of a 
dividend, the creditor must be notified. 

The only missing factor must be the demand of the 
creditor, to which the payment must be unqualifiedly sub- 
ject. Such a situation has been presumed in cases, in 
which the amounts were due to controlling stockholders 
or officers of the debtor corporation and credited to their 
accounts on the books of the corporation, especially if 
they used to draw at their pleasure from such account 
(John A. Brander, 3 BTA 231; Leo G. Hardley, 6 BTA 1031). 


If all these facts are clearly given, a payment must 
be treated as received. However, the doctrine must 
be sparingly applied. It is an exception and exten- 
sion of the general rules and therefore requires a 
strict interpretation (Hal E. Roach, 20 BTA 919; 
Leopold Adler, 30 BTA 897). 

The most important case of a constructive receipt 
is “cash in bank.” Strictly speaking, “cash in bank” 
represents an account receivable. However, the 
claim against a solvent bank for deposits in an un- 
restricted checking account is regarded to be cash, 
because all the provisions above are present (Esther 
Rentie, 21 BTA 1230). 

Other cases must be similar in order to justify the 
application of the constructive receipt doctrine. 

Some examples are: 

Profits made by transactions with brokers but left in 
the account and used for other investment transactions 


(Margaret Wilson Baker, 30 BTA 188; Catherine LaBrum, 
34 BTA 258). 


Matured interest coupons. 

Dividends payable which have matured and been set up 
on the books by a solvent corporation to the credit of the 
stockholder and are subject to his unqualified demand 
(Archer L. Kent, 6 BTA 614; Farley Hopkins, 27 BTA 845; 
Bingham, 35 Fed. (2d) 503). 

Unclaimed wages within a reasonable time after maturity, 
if set aside or held at the disposal of the employee. 

Notes made or indorsed by a responsible and solvent 
person are regarded as an equivalent to cash; the holder is 
treated as having received the money constructively (Aaron 
W. Wolfson, 1 BTA 538; J. F. Weinmann, 5 BTA 885). 

The doctrine of “constructive receipt” must not 
be confused with the principle involved, when a 
check is mailed. Sometimes a check is mailed on 
December 31 and received in the following year and 
the question arises, for which year the payment 
should be reported as income. 

Usually, payment has to be regarded as received 
when the check has been received by the creditor 
(S. Harkness, 31 BTA 1100; Avery, 292 U. S. 210). 
Mailing is not sufficient and cashing not necessary. 

However, often the payment is constructively re- 
ceived in accordance with the rules above before the 
check is received; sometimes before it is mailed; 
sometimes the provisions for a constructive receipt 
may just be completed on the date of the mailing 
of the check. In all these cases the payment is 
received before the check is received, but not on the 
theory that the mailing of a check means payment, 
but on the doctrine of “constructive receipt” regard- 
less of how and when actual payment has been made. 
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Payment to Agent 


2. Often treated under the heading “constructive 
receipt” is the payment to an authorized agent (J. 
Murray, 28 BTA 624; McInerney, 29 BTA 1). In fact, 
it has nothing to do with the doctrine. 

Agency is a general conception of the law, appli- 
cable to the various parts of the law. The special 
conception “constructive receipt” under the law of 
taxation is not necessary for an understanding of 
the legal results of the payment to an agent; its ap- 
plication therefore confuses only. 


Payment to an agent is payment to the principal ; 
an agent is the representative of the principal; if 
and when he receives a payment, the principal re- 
ceives it (F. H. Wilson, 12 BTA 403; The Huntington 
National Bank, 32 BTA 342). 


It is immaterial whether the agent hands the money 
over to the principal or not. Even though the agent 
is permitted by the principal to retain the money 
for a certain time before remitting it, the principal 
is deemed to have received the money at the time 
the agent received it (Frank E. Best, 26 BTA 1070). 
In a case where the agent disappeared and did not 
remit to his principal until two years later, the money 
was regarded to be received by the principal at the 


time the agent received it (Julia A. Strauss, 2 BTA 
598). 


If the agent embezzled the money, the principal 
sustained a loss which, when ascertained, may be 
deducted from income. If ascertained in a later year, 
the principal has to report the payment as income 
in the year the agent received it and he may deduct 
the amount embezzled in the later year. 

The principal receives only the share of the amount 
paid to the agent, which belongs to him. If the debtor 
paid to an attorney a gross amount, from which the 
attorney was entitled to deduct his fees and ex- 
penses, while the balance was to be handed over 
to the principal, the principal received and has to 
report as income only the balance; this amount he 
received at the time the attorney received it (4. L. 
Voyer, 4 BTA 1192). 

Different is the payment to an escrow agent. An 
escrow agent is a fiduciary, who receives money 
or other property and has to dispose of it according 
to the instructions of all interested parties. It de- 
pends upon these instructions whether payment to 
him may be regarded as payment to the creditor or 
at what time the creditor may be treated as having 
received the money deposited with the escrow agent. 
Generally speaking, payment is deemed received as 
of the time when the creditor will be entitled to 
receive the money unqualifiedly (Ganson Depew, 27 
BTA 515; Sidney F. Tyler, 28 BTA 367). Ina case 
where an escrow agent was instructed to release 
1/5 of the escrow fund each year provided that the 
vendor had not entered a competing business, at the 
end of each year 1/5 was regarded as received by 
the non-competing vendor (J. Murray, 28 BTA 624). 

If an escrow agent embezzled the money before 
the taxpayer was entitled to it and if there is no 
chance for a recovery, payment is not deemed re- 
ceived and the taxpayer need not report the amount 
as income (Everett J. Crews, 33 BTA 36). 
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Transfers of Income 


3. Another important group of transactions which 


are often treated under the heading “constructive 
receipt” are the transfers of income. 


Typical cases are: 


The owner of a debenture transfers to his mother, whom he 
supports, the interest for her lifetime. 

A member of a partnership transfers to his wife a part 
of his share in the profits of the partnership. 


The question arises whether the interest and the 
profit are income to the transferor or the transferee. 
In answering the question against the transferor it is 
often said that he received the payments construc- 
tively. However, these cases have nothing to do 
with the doctrine of “constructive receipt”. The 
differences are obvious: 


The main question in the doctrine is, at what time a 
payment has to be considered received; here the time is 
not in question. 

In the doctrine there is no question as to who has the 
taxable income; here it is the very question. 

The doctrine applies to taxpayers who report on a cash 
basis only; here the question arises for taxpayer on any 
basis of reporting income. 


Special Rule 


The special rule, as developed by many decisions 
for transactions of all variations, is: 

The owner of an income source may not decrease 
his taxable income by transferring the fruits alone 
to another person; transactions violating this rule are 
disregarded in determining the taxable income 
(rule: income adheres to income source). 

The rule is again a special rule of the law of taxa- 
tion; there is no parallel in any other branch of the 
law. The civil law recognizes any assignment of 
any property right with the result that the property 
assigned becomes the unrestricted property of the 
assignee. The present case is an interesting example 
for a divergence between civil law and the law of 
taxation. 


The meaning of the rule is: 


A. It refers to any kind of income (fruits), such as 
salary, interest, dividends, business profit, share in partner- 
ship profits, professional income, profit on sale of prop- 
erty, etc. 


B. The transfer of the income alone as distinguished 
from the transfer of both income source and income to- 
gether is disregarded in determining taxable income. In 
some instances the source can not be transferred at all 
because of its personal character; therefore the income can 
not be transferred. To this group belong salaries and 
business and partnership profits, where the personal work 
is an essential income producing source (Albert Russel 
Erskine, 26 BTA 147; Nelson, 56 Fed. (2d) 121; Lucas v. Earl, 
281 U. S. 111); professional income including amounts regu- 
larly paid to a retired professional man by his former part- 
ners like a pension (Daugherty, 63 Fed. (2d) 77; Emery, 78 
Fed. (2d) 437); income of a broker dealing in securities 
(Millar Brainard, 32 BTA 1036). 

C. The source itself must be transferred, not the future 
profits arising from the source. The most interesting cases 
are: 

If patents or contracts for the exploitation of a patent 
or an invention are transferred, the future income is tax- 
able to the transferee (Nelson, 56 Fed. (2d) 121). 

If property is transferred and sold by the transferee, the 
profit is taxable to him, even if the contract to sell was 
already entered by the transferor, but executed by the 


(Continued on page 749) 
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Monopoly and the 
Exeess Profits Tax’ 


How the Problems Are Related 


THE taxation of excess profits has been tried at 
various times and discussed occasionally ; it is ordi- 
narily related to the problem of monopoly gains. The 
excess profits tax differs from ability or capacity 
taxes in that it is determined not by the economic 
condition of the taxpayer but by the nature of the 
gains taxed. It is essentially an impersonal tax based 
on the proposition that no one—widow, orphan, uni- 
versity, or ruthless plutocrat, individually or in 
groups—should benefit from extorting monopoly 
gains from the community. 


For nearly half a century, since the passage of the 
Sherman Act, the prohibition of monopoly has been 
an acknowledged phase of American social policy.’ 
If society fails to eliminate or control monopoly, may 
it not alleviate the injustices by using one of the most 
powerful instruments for active government inter- 
vention in business—taxation? Individuals have no 
right to gains that society has declared illegal. Tax- 
ing monopoly profits may be an admission of the fail- 
ure to destroy monopoly; the government might be 
considered as profiting from failure to pertom its 
duties. Practically, however, the difficulties and neces- 
sary slowness of eliminating monopolistic elements 





* This article was written as part of the study of taxation in the 
United States sponsored by The Twentieth Century Fund, Inc., 
under the direction of Prof. Carl Shoup, published in part as 
Facing the Tax Problem. It is a part of the general study and 
any recommendations regarding policy should be considered in the 
light of the conclusions of the research staff of the study. Those 
conclusions were, in brief, that the United States would do. well to 
try again the administration of a true excess profits tax, at low 
rates. If administratively possible, it might become a permanent 
part of the fiscal system; the experience would prove valuable in 
case of a war or a period of rapidly rising prices or certain sudden 
shifts in demand. The writer was assigned to the task of finding 
what significance for guiding practical policy might be found in 
the growing literature on imperfect competition. This paper is 
the result. He has had little time since the original study in 
1936 to bring it up to date but believes that the literature has not 
added significantly to what is presented here. 


One problem not discussed here is the part played by the hope 
of large, highly contingent rewards in encouraging investment and 
risk taking. Prof. Knight in lectures and in some written material 
suggests that the cheapest way for society to get things done is to 
offer a possibility of large, speculative returns. The writer is not 
in a position to discuss this problem here but feels that it is of 
sufficient importance to call for gradual change in policy, if any 
change is attempted, until the effects can be observed. 


** Instructor in Economics, Columbia University, New York. 
‘Even the N. I. R. A. paid lip service to the prevention of 
monopoly; codes could be approved only if they were ‘‘not de- 


signed to promote monopolies. . .”’ Arthur Robert Burns, The 
Decline of Competition (New York, 1936), p. 464, note 1. 
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from society ? may be so great that the anomalous 
policy of admitting their existence and sharing the 
fruits may offer an expedient course of action.’ 


Definition 


A conclusion concerning the extent of monopoly in 
American economy depends upon the definitions of 
“monopoly.” Although they are frequently used in 
popular discussion and political argument, these 
terms are seldom defined with satisfactory precision.* 
Much emphasis has recently been paid by economic 
theorists to the monopolistic elements in our econ- 
omy. There is a large and growing literature on the 
theory of monopoly and some economists consider 
it a significant contribution. The theoretical validity 
of this analysis will not here be questioned.® The 
purpose of this study is to find what this body of 





2 We need not labor the obvious point that taxation of excess 
profits is neither a remedy for the evils of monopoly nor a solution 
to budgetary problems. As to the latter, it is conceivable that 
taxation of excess profits might produce little new revenue for the 
government. 

3 Many natural monopolies, for example, are regulated by gov- 
ernment bodies. This fact weakens the relevance to this study of 
arguments like that of Gifford Pinchot, ‘‘The Gigantic Strides of 
Power Monopoly in the United States,’’ Current History, XXX 
(1929), 38-42, that six groups controlled the production of 63 
per cent of the kilowatt hours of electricity consumed in the 
United States in 1926. Other monopolies may, because of poor 
judgment, the policy of the directors, or other limiting causes, fail 
to exact monopoly profit. It is interesting, perhaps, as an indica- 
tion of the wisdom of governmental regulation that (a) regulation 
has traditionally been directed at rates rather than at output and 
(b) rates were very rigid, slow to adjust, during the depression. 

4Senator Borah, for example, has repeatedly damned monopoly: 
“But, believing as I do, that the suffering of millions of American 
people during recent years is to be attributed in major part to the 
remorseless exactions of monopoly, believing as I do it is this 
which is imperiling our whole vast fabric of free government, its 
Constitution and its courts, and the liberty of the people... .”’ 
New York Times, May 29, 1936, p. 13. 

There is an unfortunate tendency in ordinary discussion, even in 
high places, to disregard the functional relation between price and 
the physical quantity sold at the price, to speak of what price 
should be secured without regard to the quantity that can be sold 
at that price or to speak of the quantity that can or should be 
consumed without consideration of the price to be paid and the 
variation in quantity taken by consumers as the price varies. 

5 Edward H. Chamberlin, The Theory of Monopolistic Competi- 
tion (Cambridge, 1933), and Joan Robinson, The Economics of 
Imperfect Competition (London, 1933), are the most exhaustive 
theoretical studies in English. Burns, op. cit., has a clear sum- 
mary. For further references, the reader is referred to Burns’ 
bibliography. 
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theory gives for the solution of a practical economic 
problem. 


“The principle of monopoly may be defined as the 
unified or concerted discretionary control of the price 
at which purchasers in general can obtain a commod- 
ity or service and of the supply which they can 
secure, or the control of price through supply, as dis- 
tinct from the lack of such control which marks the 
ideal situation of perfect competition.” ® If a single 
unit controls the supply of a commodity or service, a 
monopoly exists ; if two units, a duopoly ; if more than 
two, an oligopoly, or a competitively monopolistic 
situation. Maximum net return is the economic goal. 
The monopolist given a certain plant fixed in size for 
the time being will alter his supply with the aim of 
obtaining or extorting the maximum profit.”7_ Given the 
cost and demand conditions generally assumed in 
economic analysis, a limited ‘number of producers 
will maximize their return by setting the price that 
a single monopolist would set and adjusting their 
individual outputs so as to maintain this price. Mono- 
poly price will ordinarily be higher than competi- 
tive price, especially over a period of years, and the 
total quantity produced less. The monopolist makes 
society pay more for the services of the productive 
factors that he controls than society pays for other, 
not essentially dissimilar, services. Society must 
pay more for the product of a monopolist than is ec- 
onomically necessary: for, if there were no mono- 
poly, other producers would be able and willing to 
sell for less. Or the monopolist’s position as the 
chief or sole purchaser of a good or service * may en- 
able him to beat down the price of the ingredients of 
his product and take profits from another producer 

of labor or material—and make monopoly profits 
without forcing up the price of his own product; this 
alternative would not seem to present significantly 
different problems for the taxation of excess profits. 


When does a situation become actually competi- 
tive? As the term is used by the economist, it signi- 
fies the economic situation in which a number of 
producers can dispose of all that they can produce at a 
uniform price, sufficient to cover “costs,” each acting as 
if the demand for his product were infinitely elas- 
tic; his own production policy will neither raise nor 
lower the price. How many producers must there 
be? There is no answer to this question. If mono- 
polistic elements exist when the number of producers 
is such that the policy of any of them alters the price, 
then certainly this is a “world of monopolies.” 


The definition of a “product” becomes surprisingly 
difficult as one attempts to be precise. The resem- 
blance of other goods is often close enough to make 
them effective substitutes (competitors). The avail- 
ability of such substitutes introduces more actual 


competition than much of the theory on monopoly 
recognizes. 





® John Maurice Clark, 
Sciences, X, 623. 


One economist has said that a complete monopoly would be God. 


7In the terms of theoretical economic analysis, marginal revenue 
equals marginal cost. 


8 His position as a monopsonist, Joan Robinson, op. cit., pp. 
218-31. 


‘“‘Monopoly,’’ Encyclopedia of the Social 
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Some Factors Favoring Monopoly— 
Size of the Production Unit 


Mass production and division of labor require large 
commitments of capital. To obtain the manifest 
advantages of producing on a large scale, the num- 
ber of producers must be limited, in many cases nar- 
rowly. The market for many products can absorb 
the output of only a small number of productive 
units of the most efficient size—automobiles, rail- 
roads, rayon, meat packing. The output of any unit 
would probably supply the demand of a significant 
section of the market so that any one producer, and 
certainly a few in combination, would be in a position 
to limit supply and obtain some monoply profit.® 
The number of factories producing tractors on the 
most efficient scale would be smaller than the number 
of corn farms of the most efficient size. The former 
might profit from limiting output (as happened after 
1928) ; the latter, unless in combination (as under the 
A. A. ‘A.), would not.?° 

Another aspect of the relation of size to monopoly 
is the fact that investment in large scale enterprise 
is made in large “chunks”—a whole assembly plant, 
a complete converter. Entry of new producers is 
made more difficult by the large commitments of 
capital necessary. Thus the established firm is given 
a range within which it can count on freedom to deter- 
mine * policy to its greatest advantage, and a large 
unit or combination is thus afforded greater security 
from new firms attracted by high profits. 

Great size of itself may not create pure monopoly 
or monopoly profits, but great size does create an 
economic situation that can not be analyzed in the 
terms of pure competition. A tax on excess profits 
to take the fruits of an abuse of the power given by 
size might disappoint investors’ hopes, but it would 
conform to the policy of regulating monopoly, and 
it would ordinarily leave the corporation the alterna- 
tive of lowering its prices. 





Transportation Costs 


Costs of transportation (in many ways just an- 
other aspect of the size of the unit of production) 
limit market areas and give to each producer an area 
between himself and his nearest competitor in which 
he has the advantage of lower transportation costs. 
The development of large-scale industry tends to 
reduce the number of producers and hence increase 
the market area in which each, unless there is great 
concentration, has transportation costs less than 
those of his nearest rival. Within this area, he can 
exact profits exceeding those of “normal competi- 
tion” to the extent of his transportation advantage 
minus any extra charges taken for pure land rent. 
Such a profit would be monopolistic.” 





® President Roosevelt, New York Times, June 20, 1935, ‘‘Size 
Begets Monopoly.”’ 

” A, A. Berle, Jr. and Gardiner C. Means, The Modern Corpora- 
tion and Private Property (New York, 1932), give figures, which 
are indicative if not unimpeachable, regarding the importance of 
the large corporations in American economy. 

" As suggested, some of the profits of location, though probably 
not all of them, might be taken by the landowner. The writer 
knows of no place in the literature on rent in which this problem 
is discussed. John Ise, American Economic Review, XXIII, No. 1. 
Supplement (March, 1933), pp. 3 ff., has an interesting article on 
the elements of monopoly in a small community. 





A 





December, 1938 


Power of Influencing Demand 


The power of creating or influencing demand is 
another factor that establishes monopolistic situa- 
tions. There is competition only between homogeneous 
products; differentiated products can be substituted 
for each other, but, strictly speaking, they do not 
compete. To the extent that a producer controls 
the supply of such a differentiated article—a Ford, 
a brand of cigarettes—, he monopolizes it and can 
obtain monopoly profits. But, to the extent that 
other commodities can be substituted, they, in effect, 
compete. The extensive amount of such differentiated 
goods would indicate extensive monopoly; but the 
relative insignificance of the differences makes sub- 
stitution possible and hence limits the amount of 
monopoly profit.?? 

A purely competitive economy would have no place 
for selling costs other than simple marketing and 
educating costs. Any producer who spent on ad- 
vertising would lose out; he could charge no higher 
price than any other producer and still sell his goods, 
and he would have no method of distinguishing his 
product if it were just like the rest.7* Rivalry for 
customers is in price only. Where there is selling 
expense or advertising expense—establishing a trade 
name, or maintaining a sales force—there exists 
some control of supply and some possibility of monopoly 
profit. Though the vastness of selling gives de facto 
evidence of extensive monopoly control in the sense 
of control of supply, the market for even any general 
category of product or service—food, transportation, 
clothing, entertainment—is limited by the available 
purchasing power and the pressure exerted by other 
categories. As one narrows the categories, the 
rivalry of substitutes becomes keener—oranges for 
apples or Forhan’s for Ipana. Power to create de- 
mand does give power to establish monopoly, and 
often very large profits result. Estimates of the 
social value of selling outlay vary, but it is difficult 
to see just why expenses of this type should grant 
the power to exact from society rewards in excess 
of the normal rewards for enterprise and risk. Tax- 
ing such excess gains would hardly seem unfair to 
either producer or consumer if normal return and 
price were the standards of fairness. 

Product differentiation and selling outlays play 
‘in important part in establishing some monopolistic 
situations, but products can become so similar and 
demand so uncertain and unreliable that selling ex- 
pense may yield only a “normal” profit and monopoly 
no tangible “excess.” 





Monopolies Resulting from Social Policy 


Product differentiation depending upon trade-marks 
relies upon social protection. Other monopolies re- 
sult directly from, and with the express consent of, 
community policy. Granting private ownership of 





" “Advertising of trade-marked brands creates a_ business 
situation which is monopolistic in a certain sense—the only 
Fleischmann’s yeast obtainable in this country is made by the 
Fleischmann Co.’’ Lawrence H. Sloan, Corporation Profits (New 
York, 1929), p. 9. 

'’ The individual farmer can not distinguish his wheat or cotton 
from that of another producing a similar grade; one stick of 


Wrigley’s gum is presumably just like another but different from 
a stick of Beech Nut. 
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limited natural resources without charging a com- 
petitive price for them enables fortunately situated 
groups to make monopoly profits. The control of 
the necessary mineral deposits has given the Aluminum 
Company of America a reputed monopoly of the 
aluminum industry in this country.** 

Tariff protection limits foreign competition. If 
this protection enables domestic producers to exploit 
domestic consumers and reap extraordinary profits, 
the abuse of social favor would give the state ample 
grounds for taking excess profits through taxes. The 
difficulty of locating monopolies that result from 
tariff protection and, even more, the existence of 
protected industries that enjoy only normal profits 
or even suffer loss make tariff protection a most un- 
reliable indicator of monopoly and excess profits. 

Patents and copyrights give exclusive control, 
which provides the basis for monopoly. Society has 
not seen fit to limit the exactions that the patent or 
copyright owner may exact, for, although it has set 
a time limit to patents and copyrights, this can be 
circumvented.’® Would the confiscation of the ex- 
cess profits of such publicly granted monopolies con- 
stitute an inconsistent intervention, nullifying the 
primary social aim, or would it prevent the abuse of 
a privilege??® Need there be prospect of great reward 
to call out the socially desirably creative and artistic 
genius and business initiative? 

The motives stimulating invention and creation 
may not be exclusively economic. The failures are 
so numerous that perhaps exceptional rewards are 
necessary—or some method of equalizing the losses 
and the gains. The fact that capable scientists are 
willing to work for moderate but fairly secure rewards, 
giving to their employer the possibility of any ex- 
ceptional profits, may throw some light on the 
problem. The firm might be allowed only a normal 
or slightly greater than normal return on its total 
investment, losses as well as succésses. In a discus- 
sion of the profits to be allowed to corporations on 
patents, it should be borne in mind that no exception 
from the progression of the personal income tax is 
granted the inventor or author. If he sells his patent 
or copyright and the purchaser makes only a normal 
profit, the inventor or author must still pay a pro- 
gressive income tax. It is not known how much this 
tax checks initiative and creation. 


Miscellaneous Factors and Considerations 


Another type of monopoly characteristic of the 
modern economy is the agricultural marketing as- 
sociation, especially when it exerts some control over 
supply. Examples are found among the raisin, 
orange, nut, and dairy producers. “. . . power 
to control the number of producers and their plant- 





14Leon Henderson, Report of the Aluminum Industry, United 
States National Recovery Administration, Research and Planning 
Division (Washington, 1934). 

4% The United Shoe Machinery Company has kept monopoly 
control of machinery on which the patents have expired, through 
its control of new patents. Other examples of monopoly control 
founded largely on patents are: American Steel and Wire Com- 
pany, American Can Company, A. B. Dick, Eastman Kodak Com- 
pany, General Electric, etc. Floyd L. Vaughan, ‘‘The Relation of 
Patents to Industrial Monopolies,’’ Annals of the American Acad- 
emy, CXLVII (Jan., 1930), pp. 40-50. 


16 And the price of consistency in social policy may be very 
great. 


















































































































































































































































































































































720 THE TAX MAGAZINE 







ing programs is a prerequisite to monopoly profits 
although not to monopoly prices.” 77 Securely situ- 
ated labor or professional groups—bricklayers, barbers, 
or medical doctors—with power directly or indirectly 
to limit entrance, may obtain certain monopoly rewards. 
A progressive personal income tax on these earnings 
might correspond roughly, but only roughly, to a tax 
on excess profits. The fact that society can not for 
administrative or political reasons reach all monopoly 
profits such as those of the labor unions or individuals 
with inherited skills is no reason for not trying to 
reach the profits that can be reached. 


The economist points out the differences between 
the competitive world postulated in much of his 
analysis and the actual world and, perhaps, describes 
the latter as full of monopolies. As he pushes his 
concept of quasi-monopoly farther, however, and 
there is no logical stopping point, he reaches the 
fundamental law of the scarcity of productive factors.’® 

The recent economic literature tends generally to 
conclude that far more monopoly exists than most 
business men would probably admit even to them- 
selves. Most business men must feel that competi- 
tion, especially with limited demand and substitute 
commodities, is very keen. Yet the depression years 
have shown much producer control of price at the 
expense of quantity produced. There have been 
innumerable cases in which quantity of production 
was sacrificed to price maintenance, cases in which 
output (and with output employment and social 
wealth and well-being) was sacrificed to price (and 
wage) rate maintenance. There has been a willing- 
ness to sacrifice output to maintain a scale of prices 
that under good conditions would yield large returns 
but which under existing conditions prevents society 
from buying. Business men have not taken seriously 
the economists’ demonstration that as demand changes, 
maximum return (minimum loss) comes from prices 
that change to sell the quantity that can be sold at 
prices equal to variable costs. The widespread 
rigidity of prices evidences control of supply (monopoly 
as defined above) ; it is the social evil of the resulting 
limitation of production, employment, and real in- 
come rather than great profits that is the real danger 
from monopoly. Control of price can make impos- 
sible utilization of existing productive resources to 
satisfy human needs. 

This brief summary of certain of the theoretical 
discussions of monopoly and contemporary forces 
favorable to monopoly leaves no clear conception of 
the extent to which monopoly profits either can be 
or are obtained. There are further limiting or com- 
plicating factors that make the problem even more 
indeterminate. The entrepreneur seldom, if ever, 
knows in advance the demand for his product. It 
depends upon the policy of other producers of an 
identical or substitutive product. It depends upon 
the policy of producers of goods that are quite dif- 
ferent but are competing for the more or less deter- 
mined sum of available purchasing power. It may 
depend upon his own production policy. The en- 
trepreneur cannot determine his own total costs until 
he knows the volume over which the overhead costs 





% Burns, op. cit., p. 276. 


% Clark, op. cit.; Marshall's discussion of quasi-rents is also 
pertinent. 
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are to be distributed as well as the effects of his own 
bidding on the cost of labor and capital. The dif- 
ferent conditions in periods of prosperity and in 
periods of depression and the portion of the total 
demanded that any single producer or group of 
producers can supply will produce several different 
situations. Elements of apparent monopoly power 
possessed by a firm may not yield excessive profits 
because of rivalry in selling, quality, service, and 
style. 


A scheme of taxing excess profits of monopoly 
would run up against two related problems that 
deserve mention. One is that very great profits may 
result from shifts in demand and/or cost conditions. 
If there is free competition, new productive capacity 
will in time appear, but, during an interim, producers 
in the field may make exceptional profits. These are 
windfalls somewhat different from the excess profits 
of monopoly. 


The second problem is the proper treatment of 
losses. An industry or firm that under competitive 
conditions would make a low rate of profit, just cover 
its costs, or actually suffer losses, might, if it pos- 
sessed monopoly power, make some profit or cut its 
losses. An excess profits tax would hardly touch 
such gains, although there would, nevertheless, 
actually be monopoly profits. During a depression, 
when there is on the average a net loss to industry, 
should the concept of normal and excess profits change ? 
For example, we may assume that for a working 
standard normal profit is related to average profit. 
Thus, if the average profit during prosperity was 
6 per cent, any profit over 10 per cent might have 
been considered excessive. If at present the average 
profit is a negative figure of 5 per cent, should a firm 
now making a net profit of 12 per cent be considered 
as having an excess profit of 2 per cent of 13 per cent 
(all in excess of 4 per cent above average)? One 
advantage of a controlled natural monopoly may be 
the right to use its monopoly power to secure a “fair” 
return during depression, when most industry is 
suffering loss. 


It is to be hoped that an excess profits tax will be 
much more generous in its treatment of losses than 
the capital gains or undistributed profits tax. As 
long an averaging period as possible should be used 
and in no case less than six years. 

If these theoretical studies disclose some of the 
factors creating a presumption, if not actually es- 
tablishing, that much monopoly exists, a study of 
some of the actual devices used to secure monopoly 
profits and then a study of profits themselves may 


provide a better basis for decision regarding an excess 
profits tax. 


Devices of Monopoly 


“Monopoly is that monopoly does.” Devices em- 
ployed to limit or control the forces of competition 
create situations with monopolistic elements. There 
are several such devices, and a short summary of 
them will help illustrate the difficulty of locating 
monopoly and the greater difficulty of isolating 
monopoly profits. The most comprehensive study is 
(Continued on page 741) 
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LEGISLATURES in twenty-one 
states met during 1938 and enacted 
approximately 350 tax laws.1. The 
year has been outstanding for the 
lack of new taxes adopted or existing rates increased. 
The sales tax in Philadelphia is the only new impor- 
tant tax to go into effect. Especially noteworthy are 
the initiated constitutional amendments relating to 
old age pensions, homestead exemptions, rate limita- 
tions, etc. 


The administration and supervision of all tax laws 
in Georgia are placed by H. B. No. 27 in a single 
Revenue Commissioner in lieu of the former three- 
man commission. Mississippi, by H. B. No. 735, en- 
larges the duties of the two associate members of 
the Tax Commission, who will hereafter be known 
as the Ad Valorem Commisisoner and the Excise 
Commisisoner. Kentucky Extra Session H. B. No. 
5, coordinates the functions of the Department of 
Revenue. 


General tax studies are authorized for the District 
of Columbia by Public No. 519 and for New Jersey 
by Chs. 95 and 402. A Maine resolve of October, 
1937, Ch. 149, provided for a recess committee to 
study income taxes. Massachusetts Resolve Ch. 38 
provides for an investigation of laws relating to the ap- 
portioning of state and county taxes. The New York 
temporary commission to revise the tax laws was 
allowed to die, but Ch. 505 created a new commis- 
sion to study and recommend changes in business 
taxes. Ohio S. B. No. 414 provides for a study of 
a more equitable distribution of the tax burden, and 
S. B. No. 420 creates a commisison to study the 
delinquent tax situation. 


By Kentucky Extra Session H. B. No. 5, Sec. 17, 
the courts of Kentucky will recognize and enforce 
statutes concerning taxes constitutionally imposed 
by other states which extend a like comity. 





* Paper delivered before the National Tax Association, Detroit, 
Mich., on October 24, 1938. 


** Library of Congress. 


1 This paper includes legislation up to approximately October 10, 
1938. At that time, legislative sessions were being held in New 
Jersey and Pennsylvania. The results of any computation of 
the number of tax laws depend entirely on the view taken as to 
what is a tax law. For the purpose of this paper, professional 
licenses and levies under the police power generally are excluded. 


ae on the results of the election November 8, 1938, have been 
added, 














By’ 
RAYMOND E. 
MANNING+** 


A proposed Louisiana constitu- 
tional amendment,” Act No. 35, pro- 
vides that all taxes and licenses, 
other than real property taxes, shall 
become unenforceable 3 years from December 31 of 
the year in which due. 


Gross Income or General Sales Taxes 


A 2 per cent sales and use tax for Philadelphia 
constitutes the one real important piece of new tax 
legislation adopted in the United States thus far 
in 1938. The tax applies to tangible personal prop- 
erty, gas, electricity, refrigeration, steam, telephone 
and telegraph, and receipts of restaurants and cafes; 
food, drugs, newspapers and periodicals are exempt. 
The tax is to expire December 31, 1938. 

Louisiana Act No. 2 is a 1 per cent sales tax to 
supplant the 2 per cent “luxury tax” enacted in 1936. 
The tax applies to the sale or use of tangible per- 
sonal property, but exempts live stock, poultry and 
other farm products sold directly by producers from 
farms, and natural gas, steam, water, electricity, 
newspapers, fertilizer, certain ship chandlers’ sup- 
plies, and transactions on which an equal or greater 
tax has been paid in another state. A very similar 
and additional 1 per cent tax is imposed in New 
Orleans. 

Public No. 519 continues the District of Columbia 
gross receipts tax and graduates the rate from 1/10 
of 1 per cent when the spread between cost and sales 
price is 3 per cent or less to 4/10 of 1 per cent when 
the spread exceeds 9 per cent. 

In New Hampshire, the Constitutional Conven- 
tion has proposed * to grant authority to the legis- 
lature to impose excise levies on luxury and com- 
modity sales, exempting food, clothing and medicine. 

An Arkansas initiated measure‘ re-enacts the 2 
per cent sales tax and takes 40 per cent of the pro- 
ceeds for paying old age and blind pensions. An 
Oregon initiated measure * provides pensions for all 
persons over 65, to be financed by a 2 per cent 
transactions tax. 

California’s initiated measure® calling for $30 
every Thursday to unemployed persons over 50 





2 Ratified November 8, 1938. 
3 Rejected November 8, 1938. 
* Ruled off ballot. 

5 Rejected November 8, 1938. 
® Rejected November 8, 1938, 
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years of age is to be financed through the medium 
of retirement compensation warrants and warrant 
redemption stamps. The warrants will be issued to 
pensioners who are to spend them like ordinary 
money. Every Thursday, the holders of the war- 
rants shall affix redemption stamps, to be purchased 
from the state, in amounts equal to 2 cents for each 
one dollar of value. At the end of one year, the 
warrants would be redeemable for one dollar. The 
warrants are to be accepted in payment of taxes and 
other obligations to the state and local governments, 
provided redemption stamps up to date are affixed. 
The governments then will use these warrants to 
pay, up to 50 per cent, the salaries of public em- 
ployees and the cost of materials and supplies pur- 
chased. Merchants will not be required to pay a 
sales tax on goods or services exchanged for war- 
rants, and individuals and business concerns need 
not pay income taxes to the state on that portion 
of their income originating from transactions involv- 
ing the use of warrants. Another California initiated 
measure’ proposes a repeal of the sales tax. 


Rate changes in various items of the Mississippi 
sales tax were effected as follows: Chapter 113 
establishes the rate on fluid milk at 1 per cent, and 
includes creosoting and tourist camps in the busi- 
nesses subject to a 2 per cent tax. Chapter 138 
reduces the tax on drain tile and sewer pipe from 
1 per cent to % of 1 per cent. At the Mississippi 
Extra Session, the rate on natural gas was jumped 
by H. B. No. 104 to 10 per cent until March 1, 1939, 
and continued thereafter at 2% per cent. Under the 
New York City amended tax, the rate on utility serv- 
ices, conduit companies and restaurant checks over 
$1.00 will be 3 per cent; the tax as to other sales 
will remain at 2 per cent. An Arizona initiated con- 
stitutional amendment ® proposes to limit taxes for 
the privilege of engaging in business and measured 
by volume of business to 20 mills. 

A compensating tax for the privilege of using, 
storing or consuming within Mississippi tangible 
personal property purchased at retail outside the 
state is imposed by Ch. 114 at the —_ rates as for 
the sales tax. South Carolina H. B. No. 2050 im- 
poses a tax on the importation, veceiee, or acquisi- 
tion of tobacco products, playing cards, cartridges 
and shells from without the state for use or con- 
sumption within. Ohio H. B. No. 761 redefines 
“use” to exclude tangible personal property used 
directly in the production of crude oil and natural 
gas and in floriculture. 


Exemptions from sales taxes have been adopted 
as follows: Kansas S. B. No. 90 exempts sales of 
property used exclusively for state, county, munic- 
ipal, educational, charitable and religious purposes; 
the exemption is disallowed when the beneficiary is 
engaged in a taxable business. Mississippi, by Ch. 
126, exempts sales by retail dealers of mules, horses, 
and other live stock; by Ch. 248 exempts non-profit 
corporations, or non-profit co-operatives distributing 
electrical current, and by Extra Session S. B. No. 
36 exempts freight shipments of commercial fer- 
tilizers moving at intrastate rates within the state. 


7 Rejected November 8, 1938. 
§ Ruled off ballot. 
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New York City eliminates the $15,000 and $5,000 
existing exemptions under the business gross re- 
ceipts tax, but exempts commercial business when 
the gross receipts do not exceed $10,000. Ohio H. 
B. No. 760 removes the general exemption to purchases 
by non-residents, but extends a specific exemption 
to ice, gas-filled dirigibles, vessels, hearses and am- 
bulances purchased by non- residents for use outside 
the state. 


Gasoline Taxes 


The temporarily increased rate of gasoline tax 
in Rhode Island was made permanent by FI. B. No. 
386, and the temporary rate of Massachusetts was 
continued by Ch. 431, and that of New York by Chs. 
63 and 64. An Arizona initiated constitutional 
amendment ® limits the rate of tax to 5 cents a gal- 
lon. Missouri, by an initiated constitutional amend- 
ment 7°, proposes to fix the rate of tax at 3 cents 
until 1948. A constitutional amendment proposed 
by the Louisiana legislation , Act No. 39, and amend- 
ments initiated in Arkansas !* and Montana *™ pledge 
continuance of existing rates as inducements for 
new bond issues or refunding of old. Mississippi 
H. B. No. 493 imposes a 6 cents per gallon tax on 
operators of vehicles when using fuel other than 
gasoline. A 3 cent per gallon tax on airplane fuel 
is levied under Virginia Ch. 368. Mississippi H. 
B. No. 1012, exempts 5 cents of the 6 cent tax on 
gasoline sold to airplanes engaged in interstate com- 
merce, and H. B. No. 374 reduces the tax on oil, 
which includes kerosene, fuel oil, distillate and gas 
oil from 1 cent to % cent per gallon, imposes a tax 
on liquid fuel gas of % cent, and allows a refund on 
gasoline used for non-highway purposes. Virginia 
Ch. 299 provides for refunds to cover shrinkage and 
evaporation for transfers by truck from water termi- 
nals to bulk storage tanks. By Ch. 159, New York 
provides that there shall be no refund for fuel car- 
ried outside the state in one’s car. Virginia Ch. 
312 provides for taxing gasoline on United States 
military or other reservations when not for the ex- 
clusive use of the United States. 


The use of all revenues from gasoline and motor 
vehicles for highway purposes is required by an 
Alabama constitutional amendment ™ proposed by 
the 1936-1937 legislature (Act No. 94), by a Calli- 
fornia constitutional amendment © proposed by the 
1937 legislature (S. C. A. No. 28), bv an initiated 
constitutional amendment ?® in Michigan, and by 
an amendment 7 proposed by the New Hampshire 
Constitutional Convention. New York Ch. 579 
permits counties to use motor fuel tax revenue in 
1938 and 1939 for debt service on highway bonds 
and for snow removal on state highways. Illinois 
Hl. B. No. 1, allows diversions for relief purposes. 
3v Louisiana Act No. 19, one-half the monthly 

® Ruled off ballot. 

0 Rejected November 8, 1938. 

" Ratified November 8, 1938. 

% Rejected November 8, 1938. 

‘3 Ratified November 8, 1938. 

14 Rejected November 8, 1938. 

% Ratified November 8, 1938. 


1 Ratified November &, 1938. 
1 Ratified November 8, 1938. 
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parish and gasoline tax revenues shall be spent for 
state welfare purposes and one-half shall be appor- 
tioned to the parishes as heretofore; formerly, all 
such revenues were used for local purposes. 


Alcoholic Beverage Taxes 


New or increased taxation of alcoholic liquors is pro- 
vided by Arkansas Act No. 18, Georgia H. B. No. 196, 
District of Columbia Public No. 519, Kentucky H. B. 
No. 37, Louisiana Act No. 44, Mississippi Extra 
Session H. B. No. 151, Ohio S. B. No. 462, New Jer- 
sey Ch. 319, and South Carolina Act No. 1201. Ken- 
tucky H. B. No. 401 allows wine and whiskey 
wholesalers a 3 per cent discount for affixing liquor 
tax stamps (now applicable only to wholesalers and 
brewers of beer) to cover expenses, and Kentucky 
Extra Session H. B. No. 15 authorizes the Depart- 
ment of Revenue to require use of crowns in collec- 
tion of beer taxes. 


Tobacco Taxes 


A tax on cigarettes of 1 cent per 20 is imposed 
by New York City. Mississippi Extra Session H. 
B. No. 152 taxes cigarettes at 1/5 cent each instead 
of 1 cent per 5 and prescribes a new rate on cigars 
of 1 cent for each 5 cents instead of those prescribed 
at the regular session by H. B. No. 966 that ranged 
from $0.75 to $13.50 per 1000. The rate of tax in 
South Carolina on cigars weighing more than 3 
pounds per 1000 and retailing for not more than 
314 cents was reduced from $10 to $3 per 1000. 
A proposed initiated Arizona constitutional amend- 
ment 18 limits the tax on tobacco to 10 mills per 
ounce, 20 mills on 20 or less cigars weighing 3 
pounds or less per 1000 and upon 20 or less cigar- 
ettes, 10 mills cn each 3 cigars weighing over 3 
pounds per 1000 and selling for 5 cents or less and 
upon each cigar selling at more than 5 cents. Ken- 
tucky H. B. No. 233 extends to non-resident whole- 
salers the 10 per cent commission allowed resident 
wholesalers for affixing cigarette stamps. 


Amusement Taxes 


An initiated Oregon constitutional amendment 7 
legalizes lotteries and other forms of gambling, and 
authorizes their taxation. An Arizona initiated 
measure 7° limits the taxes on horse racing to 5 per 
cent of the gross receipts from all sources. New 
Jersey Ch. 57 authorizes the Boxing Commission to 
reduce from 10 per cent to 5 per cent the gross 
receipts tax on championship boxing and wrestling 
matches. Kentucky H. B. No. 133 exempts munic- 
ipal swimming pools and public bathing places from 
the admissions tax, and South Carolina S. B. No. 
1194 charges public bathing places at flat $15 in lieu 
of a per capita admissions tax. Another South Caro- 
lina Act, H. B. No. 2084, exempts professional base- 
ball games from the admissions tax in 1938. A 
Philadelphia Ordinance imposes an amusement tax 





’ Ruled off ballot. 
Rejected November 8, 1938. 
* Rejected November 8, 1938. 
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at the rate of 1 cent per 25 cents, and Louisiana Act 
No. 212 re-enacts for 2 years legislation authorizing 
New Orleans to levy an amusement tax. 


Miscellaneous Sales Taxes 


Louisiana Act No. 259 changes the 20 per cent 
tax on lubricating oils to a flat rate of 8 cents per 
gallon (4 cents when sold in lots of 50 gallons and 
used on farms). Another Louisiana Act, No. 34, 
repeals the tax on butter, butter substitutes, cheese, 
ice cream, canned and.powered milk, milk products, 
edible beef, veal meats and their by-products. 


Inheritance and Estate Taxes 


The additional rates of death duties in Massachu- 
setts and New York were continued by Ch. 502 and 
Ch. 68, respectively, and the operation of the New 
Jersey Act involving inheritance tax adjustments 
was extended to June 30, 1939, by Ch. 136. Con- 
gress, by Public No. 519, includes real and tangible 
personal property of non-residents that have acquired 
a taxable situs in Washington in computing the Dis- 
trict estate tax. A resolution *? of the New Hamp- 
shire Constitutional Convention proposes to empower 
the legislature to impose graduated and progressive 
taxes on property passing at death. 


Personal Income Taxes 


Authority to impose a graduated and progressive 
income tax at rates not exceeding 6 per cent is 
proposed ?? by the New Hampshire Constitutional 
Convention. Maryland ?* and Washington ** will vote 
on proposals of their 1937 legislatures to amend 
their constitutions so as to authorize graduated in- 
come taxes. 

Rates are increased in Mississippi by H. B. No. 
651 to range from 3 per cent to 6% per cent instead 
of 2% per cent to 6 per cent, the maximum apply- 
ing on all over $15,000. New York Ch. 66 continues 
the emergency 1 per cent tax for another year and 
Massachusetts, by Ch. 502, continues its additional 
levy equal to 10 per cent of the computed tax. Geor- 
gia S. B. No. 19, deletes the minimum tax provisions. 
An Arizona initiated constitutional amendment ” 
limits graduated net income tax rates to 25 mills 
on the first $3,000 and 50 mills on all over $3,000. 

Personal exemptions in Mississippi are raised by 
H. B. No. 134 to the federal level in lieu of the 
former $750, $1,500, and $200 basis. An exemption 
of $400 is allowed by Louisiana Act No. 229 for 
each child or ward between 18 and 21 years to whom 
educational opportunities are offered. By South 
Carolina H. B. No. 1854, the exemption from surtax 
on dividends and interest was increased from $200 to 
$500, and the tax is extended to apply to income 
received by any individual through estates, trusts 
or fiduciaries. 

(Continued on page 735) 


21 Rejected November 8, 1938. 
22 Rejected November 8, 1938. 
23 Rejected November 8, 1938. 
24 Rejected November 8, 1938, 
25 Ruled off ballot. 


































































































































































































































































































































By 
PAUL 
HAENSEL** 








IV. Customs Tariffs 


THE general customs tariff 1 of USSR is a high pro- 
tective tariff. Its protective meaning is obscured, how- 
ever, under the system of a monopoly of foreign trade. 


Monopoly of Foreign Trade 


Under this system, recognized in the Constitution, 
nobody is permitted to import or to export anything 
without special permission of the government. All 
importation is done according to definite plans and 
almost exclusively for industrialization purposes of 
the state industry. In many cases special permis- 
sions were given by the government to various agencies 
for importation at lower duties than provided for 
in the tariff or free of duty. For imports over certain 
frontiers (mostly in the trade with Asiatic nations 
or in some cases via the remote port of Murmansk) 
a special somewhat lower tariff exists with reference 
to certain goods. In some treaties with foreign 
countries (notably with Italy, Norway, Iran (Persia), 
Turkey, Latvia), there is a special reduction pro- 
vided in tariffs for certain goods or the special most 
favored nation clause although all these “conces- 
sions” on the part of the Soviet Union are practically 
meaningless because the system of monopoly of foreign 
trade annuls the very idea of customs tariffs. One 
might well ask why they are levied at all.2_ In only 
one respect the tariff rates have some practical im- 
portance for foreign countries: it is with reference 
to such goods which are permitted for importation 
without special licenses, namely, in postal parcels. 
These are restricted to a very limited list of articles 





* Concluded from our September, October and November issues. 
Editor. 


** LLD.; Professor of Economics at Northwestern University, 
Evanston, Ill. 

1S. Z. 1930, No. 4, Art. 47, amended generally in S. Z. 1932, 
No. 35, Art. 214 and 1937, No. 17, Art. 61. Cf. also the law con- 
cerning Soviet trade representatives and agencies abroad in S. Z. 
1933, No. 59, Art. 354. The law on foreign trade contracts is 
described in the Russ. Econ. Notes, November 15, 1935, No. 308. 
Cf. the rigorous law concerning smuggling, S. Z. 1934. No. 6, Art. 
40. Regulation on imported goods on railroads FKB 1938, No. 3/4, 
p. 37. 
2 Cf. my book, The Economic Policy of Soviet Russia, ch, 7 
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for personal consumption, however, and can be sent 
only by private persons (not traders) to private per- 
sons in limited quantities without the right to sell 
to anybody else and practically in form of gifts only. 
No foreign currency is available to Soviet citizens 
for any such purchases abroad. 


Within the Soviet Union the tariffs have some 
practical meaning in that they force the respective 
chiefs of the different state industries to calculate 
the price of imported goods plus customs duty for 
their own production. The great depreciation of the 
ruble in recent years and the amount of foreign cur- 
rency given by ‘the State Bank according to definite 
appropriations make all such calculations and con- 
siderations quite illusory. Strange enough the Soviet 
government was able to get from foreign govern- 
ments the most favored nation’s privilege and even 
special tariff reductions by offering the illusory con- 
cession of lowering Soviet tariffs or the still more 
illusory (under the monopoly system) most favored 
nation treatment. Only definite quotas of reciprocal 
import and export can have practical importance un- 
der the monopoly of foreign trade or bilateral appli- 

cation of such a monopoly. Or, else, any nation 
using monopoly one-sidedly will be tempted to apply 
and certainly will apply dumping As a matter of 
fact, the Soviet Union can export and is exporting 
such commodities which under any normal trade 
system would never have been exported and even 
such products of which there is a great shortage in 
the country. The Soviet Union is actually exporting 
to the United S:ates such articles as butter, raw cot- 
ton, cotton linters, anthracite, pig iron, canned goods 
and matches.* Soviet Russia has rapidly increased 
exportation of cotton and cotton goods all over the 
world ($65,000,000 in 1937) in spite of the fact that 
her own population is under-supplied and pays 
exorbitant prices for such goods. 

Under these conditions it is quite natural that foreign 
nations began to apply quotas and restrictions against 
the Soviets and even the American government de- 
manded to restrict the amount of coal permitted for 
importation from the Soviet Union (a maximum of 
400,000 tons) in exchanye for a promise on the part 





3Cf. my article: ‘‘American Federal, State and Local Tax Prob- 
lems’’, The Tax Magazine, November, 1934, p. 632 (separate re- 
print, p. 19). 

4See the figures for 1937 in the report: Trade of the United 
States with USSR, prepared by the Division of Foreign Trade 
Statistics, Washington, D. C., March, 1938. Cf. Russ. Econ. Notes, 
No. 352, October 15, 1937 (on Soviet-American Agreement) and 


No. 356, December, 1937 (on Soviet Trade with USA). 
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of the Soviet government to purchase at least 
$40,000,000 worth of American products in one year. 


Taxing Gifts to Russia 


The most important anomaly is overlooked, how- 
ever. The Soviets are collecting considerable amounts 
of custom taxes on charitable exports from the United 
States which means on the Americans themselves. 
When Americans are sending gifts to their relatives and 
friends in Soviet Russia (this business is done through 
special agencies in the United States) high custom taxes 
in favor of the Soviet government must be prepaid in 
American currency. These taxes are: 


110 per cent of the retail price (bills must be presented 
as evidence) for suits, dresses, gloves, hats, razor blades, 
watches, towels and other ready-to-wear articles; 60 per 
cent of price for woolen materials, glasses, typewriters and 
fountain pens; 85 per cent, for shoes, blankets, underwear, 
etc.; 35 per cent, for medicines and drugs; 160 per cent, for 
silk and velvet material; 110 per cent, for spices; 92 cents 
per pound for tea; 74 cents per pound for cocoa; 61 cents 
per pound for coffee; 7 cents per pound for soap (only house- 
hold soap is permitted) ; etc. 

These are the chief articles permitted for importa 
tion by means of this arrangement (e. g., cotton yard- 
goods are forbidden) and in addition a license fee 
($3.50), shipping charges, postage, inspection fee and 
insurance must be prepaid by the sender in dollars 
for each postal parcel (maximum weight is 22 pounds). 
Soviet citizens receive such articles for personal use 
only and are forbidden to sell them. 


Passengers’ Luggage 


Normal custom taxes on articles of general con- 
sumption (for instance, imported as passenger 
luggage, although the quantities and kinds of goods 
permitted to passengers are restricted) are simply 
prohibitive (see below). Foreigners immigrating into 
the Soviet Union or invited to serve there must be 
very careful in complying with the rules of April 
12, 1934, issued by the Commissariat of Foreign 
Trade,® with reference to importation of their be- 
longings, particularly automobiles, typewriters, sew- 
ing machines, photo-cameras, grammaphones, radios, 
etc. It is strictly forbidden to sell them or to give 
them for use to others for payment or free of charge. 
Offenders may be prosecuted according to Art. 83 
or 59° of the Criminal Code. This rule does not 
apply to “single cases” of giving small articles of 
personal consumption particularly used ones, even 
when such articles were admitted to the country and 
inscribed into the passport of the foreigner on prom- 
ise to re-export. 


Foreign Trade License Fees 


Private persons and organizations may occasion- 
ally receive special licenses for importation of articles 
for their own use (for instance, Soviet citizens re- 
turning from abroad); such licenses pay a fee of 4 
per cent ad valorem in addition to regular custom 
taxes. Documents issued abroad by Soviet trade 
agencies testifying the origin of goods are liable to 
a fee of 4r. 50 cop. for each document plus 10 per 





5See the directive circular of the Supreme Court of February 
22, 1935 (FKB 1935, No. 8, p. 42) and Art. 149 of the Customs Code 
(S. Z. 1934, No. 4, Art. 40). 

®S. Z. 1930, No. 3, Art. 41. 
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cent in favor of the Red Cross and Red Crescent. 
No fee is payable for documents concerning goods 
ordered directly by the official Soviet trade agencies.’ 


Normal Tariff Rates 


The normal tariff has two kinds of rates: minimum 
rates and maximum rates. The minimum tariff is 
applied to importations which are made according to 
the officially adopted plan of the government; the 
maximum rates are applied to all other importations, 
particularly those which are destined for private use (in 
postal parcels, etc.) ™; for many articles there is only 
one rate applicable. Here are some of these rates 
(“p.c.” = per cent ad valorem; “kg.” = per kilogram ; 


“r.’ = rubles; “cop.” = copecs) : 
Tariff rate 
Minimum Maximum 
Rice, flour, etc. : 20p.c. eee. 
Rice, kg. ... ees 6r. 
Spices .... 110p.c. Sega 
Vanilla, kg. . : 500r. 
Coffee and cocoa .. 500p.e. 
Coffee and cocoa in packages, kg. 15r. 40 and Sor. 
ee oe 170p.c. 100r. (Kg.) 
Sugar, granulated — 150p.c. 3r. 50c. (kg. ) 
Chocolate and candy in packages, eel 60r. 
Macaroni in packages, kg...... mod 10r. 
Cheese in packages, kg. hiked : 20r. 
Sausage, butter, eggs, kg..... 257. 
Alcoholic drinks, beer (in bottles), kg. 12r. 20r. 
Leather, kid ......... 400p.c. 200r. (kg.) 
Rubber tires and inner ‘tubes. 100p.c. 50r. (kg.) 
Chemicals and medicine at different 
rates but mostly . 1p.c. 25-200p.c. 
Perfumes and cosmetics, oa 250r. 300r. 
Razor blades, kg. ...... 150r. 500r. 
Machinery ........ so oe aaah 1p.c. 32p.c. 
Physical, optical, etc., instruments and 
apparatuses ... : Ip.c. ‘ 
Business machines ip.c. 25p.c. 
Watches ......... , 14 030 OOS 300p.c. 
Spectacles, opera-glasses, ke. 100r. 100r. 
Electrical machinery ... Ip.c. 60p.c. 
Radio apparatuses . : 25p.c. 100p.c. 
Cotton and woolen cloth 100p.e. 300r. (kg.) 
Linen, dresses, from rayon, kg. 200r. 500r. 
from other material, kg. .. ee 300r. 
Footwear, haberdashery, kg. 150r. 300r. 
Hats, (a piece) . 50r. 200r. 
Tobacco, manufactured, kg. « ets 100r. 
Automobiles 50p.c. 
Bicycles ae 150p.c. 


In general, custom tariffs on goods which may be 
used by the state industry are negligible (mostly 1 per 
cent ad valorem), whereas consumers goods are taxed 
terrifically. Many articles are included in the pro- 
hibited list and cannot be imported by Soviet factories 
since home production is considered to be sufficient 
(electro-magnets, railroad cars, locomotives, etc. ).* 


All export is done by special Soviet governmental 
agencies. Soviet exports to certain countries which 
impose restrictions on the disposal of realized cur- 
rency (exchange clearing, etc.), particularly to 
Portugal, Rumania, Jugoslavia, Hungary and 
Germany have been restricted since 1936.° 


Articles of art and antiques may be exported by 
private persons with special permission of the Com- 
missariat of Foreign Trade and of the Committee 
on Matters of Art attached to the Council of Com- 
missars USSR in each case and are liable to a 100 


7S. Z. 1927, No. 32, Art. 324. 

7a Rules for the application of maximum and minimum rates are 
issued by the Commissar of Foreign Trade with the consent of the 
Commissar of Finance (S. Z. 1932, No. 85, Art. 214). 

8 Cf. Izvestia, February 26, 1933. 

°S. Z. 1936, No. 3, Art. 28; FKB 1936, No. 8, p. 25. 
























































































































































































































































































































































per cent ad valorem duty from valuation shown in 
the permit.?° All custom taxes and fees go to the 
Federal budget. 

The total of Soviet foreign trade is extremely 
small: exports, 1729 mill. rubles ($346 mill.) ; im- 
ports, 1341 mill. rubles ($268 mill.) in 1937 which 
places USSR per capita far below all nations except 
China and is considerably below the pre-war levels. 
The chief country to which USSR is exporting is 
Great Britain ($113 mill. or 33 per cent of total ex- 
port). Suddenly, in 1937 to great prominence rose 
Soviet exports to Spain ($19 mill.). The chief 
countries from which USSR is importing are USA 
($49 mill.), Germany ($40 mill.) and Great Britain 
($39 mill.). For the first eight months of 1938 total 
exports amounted to only 794 mill. rubles ($160 mill.) 
and total imports to 935 mill. rubles ($190 mill. ). 


Charter-Parties 


Charter-parties and bills of lading paying freight 
of over 750 rubles ($150) or where the freight be- 
longing to one dispatcher weighs not less than 100 
metric tons must be registered with the Soviet agents 
of the Commissariat of Foreign Trade or Soviet 
Trade Representatives abroad, provided that the 
freight is carried from or to the ports of USSR or 
where one of the contracting parties is a Soviet 
citizen (in the latter case even for shipments between 
foreign ports). The fee is 0.25 per cent of freight.” 


Ship-Dues 


There are different dues affecting foreign trade 
in form of ship-dues, tonnage-dues and‘ pilotage 
levied by the Sovtorgflot (Soviet Merchant Marine) 
at Soviet ports.!?. The normal ship-due is 2r. 70 cop. 
for each registered ton of a ship, but for ships of 
nations having an agreement with USSR the ship- 
due is 45 copecs. It is lowered by 10 per cent or, 
respectively, by 25 per cent when the same ship (not 
on regular schedule) visited a Soviet port for the 
second or the third time in the same calendar year. 
The tonnage due depends on the category of goods 
transported. An admission tax of 10 copecs per per- 
son for the benefit of Life Saving Associations may 
be levied by the Commissariat of Water Transporta- 
tion from the public entering the harbor during 
arrival or sailing of a steamer in a Soviet sea port."® 
Foreign seamen may leave their ships and visit Soviet 
sea ports only on condition of presenting national 
documents with photo-pictures and of receiving 
special permits from Soviet control posts. 


The equipment and handling of freight in Soviet 


sea-ports has greatly improved in recent years and 
the Soviets have increased their own merchant marine. 





wS. Z. 1934, No. 17, Art. 130; S. P. 1938, No. 30, Art. 187. 

"uS. Z. 1930, No. 53, Art. 558 and 1932, No. 24, Art. 149, 

12 See the laws concerning ship-dues in S. Z. 1926, No. 12, Art. 86 
and No. 75, Art. 591; 1934, No. 53, Art. 410; 1935, No. 48, Art. 398. 
Detailed rates of ship, tonnage and pilotage dues in FKB 1935, 
No. 36, p. 21; 1936, No. 18, p. 33. The schedule of dues for services 
rendered to foreign ships and agents’ remuneration in force since 
April 1, 1936, is given in FKB 1936, No. 16/17, p. 62 and 64. 

3S, Z. 1926, No. 9, Art. 74 and 1928, No. 7, Art. 59. 

“SS. Z. 1926, No. 75, Art. 595 and 1935, No. 34, Art. 303. 
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V. Currency, Banking, Savings 
Banks and Public Debt 


A. Currency 


The Chervonets and the Ruble 


The currency reform of October 11, 1922, intro- 
duced a new “stable” currency, the so-called chervonets, 
which nominally contained 1 zolotnik 78.24 doli of 
pure gold equivalent to 10 rubles of pre-war Russian 
coinage.’ The State Bank was permitted to issue 
bank-notes in chervontsi denominations but they were 
never made actually redeemable into gold. The 
population continued to reckon in rubles, however. 
The law of February 5, 1924, gave the Treasury the 
right to issue Treasury notes to the value of 1, 3 
and 5 rubles which were made legal tender. 

For some time the new ruble (1/10 of a chervonets ) 
had more or less stable purchasing capacity but later 
it depreciated considerably. The law of November 
14, 1935, proclaimed the ruble to be equivalent to 3 
French francs (of that time) or approximately to 
20 American cents (an official devaluation!) ,? but the 
actual purchasing power of the ruble is even much 
lower as we have seen from the quotations of prices 
in the chapter on the sales tax. The official “quota- 
tions” of the Soviet ruble are purely nominal and 
simply indicate at what prices the State Bank is 
buying foreign currency. 


Exportation and Importation of Soviet Currency 


The exportation of Soviet currency or importation 
of it into USSR are strictly forbidden and punishable 
by confiscation of the currency and criminal prosecu- 
tion of the offender. On the other hand, the State 
Bank of USSR has an absolute monopoly of any 
transactions in gold, silver, platinum, foreign cur- 
rency (cash, checks, drafts, etc.) and in foreign se- 
curities (stocks, bonds, coupons, etc.).* Consequently, 
in USSR nobody may buy or sell or receive in pay- 
ment any foreign currency or precious metals or 
securities under the threat of Art. 59 1? of the Criminal 
Code (imprisonment up to 3 years with confiscation 
of property, in the whole or in part). Forbidden is 
also the exportation of foreign currency, precious 
metals, securities or jewelry without special permis- 
sion.* Persons arriving from abroad for a temporary 
stay in the Soviet Union may re-export foreign cur- 
rency or securities, reported at the time of entry, 





1 One pre-war gold ‘‘ruble’’ was equivalent to 51.46 American gold 
cents and contained 0.774234 grams of pure gold. The expression 
chervonets is an old long-forgotten term for a ‘‘gold coin’’ which 
originally was equivalent to the international “ducat’? (= 3 gold 
rubles). 

? This exchange rate is prescribed for all Soviet foreign trans- 
actions and for the calculation of the State Bank’s assets beginning 
April 1, 1936 (S. Z. 1936, No. 10, Art. 86). The Soviet government 
devaluated its currency several times. Even the allegedly ‘‘stable’’ 
chervonets currency depreciated considerably and partly because 
of that silver billon coins were replaced by nickel coins and the 
penalty for melting small coins (silver, nickel, copper and bronze) 
was greatly increased (S. Z. 1932, No. 15, Art. 81; 1935, No. 19, 
Art, 156). With the devaluation of the franc the ruble was made 
equal 4.25 francs on October 1, 1936 (for details see Arnold, A. Z., 
Banks, Credit and Money in Soviet Russia, N. Y., 1937, p. 448 
and 522). The ruble contains 100 copecs. 
au 1937, No. 8, Art. 25; Sobr. Uzak. RSFSR, 1937, No. 4, 

rt. 19. 


*S. Z. 1928, No. 18, Art. 152; 1931, No. 3, Art. 36 and 1932, No. 17, 
Art. 93. 


(Continued on page 756) 








FALKING SHOP 





Ewing Galloway 


LEWIS GLUICK, C. P. A.. SHOP TALKER 


The Tax Talkers 


“WELL, well!” exclaimed the Kid. “Look who’s 
here! Oldtimer in person, not a moving picture!” 

“Welcome back,” said Philo. “And give an ac- 
count of yourself.” 

“That last will be a pleasure,” said Oldtimer, “but 
I must apologize for my Youngster. I’d strictly en 
joined him to lunch with this gang every week, and 
find he came only once.” 

“Well, he’s free, white and twenty-six,” said the 
Kid, “and he stayed away.” 

“Maybe showing more sense than his old man,” 
said Oldtimer. 

“Nevertheless, where have you been?” said Star. 

“T went to the Ay Eye Ay convention in Cincy the 
end of September and then a slow tour through the 
Southwest—a fine vacation, I surely needed.” 

“But you got back in time for the Jersey tax meet- 
ing, didn’t you?” said Philo. “Or was that your 
double I saw in the crowd on November second?” 

“Crowd is right,” said Oldtimer. “That man 
Cochrane was certainly worth hearing.” 

“But his opinions are pessimistic enough. No tax 
reduction in our life-times.” Philo’s voice was sad. 

“No,” said Oldtimer, “and I’ve been pondering 
seriously about another aspect. As I get around, and 
talk shop, men naturally like to recount their victories, 
rather than defeats. It’s become noticeable now that 
few talk of recent victories. They are all in the 
happy Hoover days, or, to keep the alliteration, 
happy Harding era.” 

“How about contented Coolidge cohorts?” inter- 
rupted the Kid. 

“So I not only thought over, but looked over, my 
own cases. In 1938 we’ve had to handle several 
scores of hearings, conferences, or BTA cases. We 
haven’t had one complete victory. Yet in former 
years we got as high as a quarter or a third. In fact, 
many times we’ve turned deficiency assessments into 
refunds. Nowadays if we get a deficiency cut in half, 
we’re fortunate.” 

“It’s the utterly arbitrary manner of the Treasury,” 
said Star. “Get the money! We need the money!” 

“Yes,” said Oldtimer. ‘And the agents are the 
victims. Their billets depend upon the additional 


taxes they collect. 
than that. 

“In the first place, take the matter of refunds. In 
1918 no one knew anything about the law. And so 
thousands made honest mistakes of both over-payment 
and under-payment. Naturally refunds could be had. 
But for ten years, over-payments have been negligible 
in number and amount. People make them right in 
the first place. 

“Next take deficiencies. These arise from honest 
mistakes, or sometimes very good judgment. The 
law is still unadjudicated on many points. Eighty- 
seven district courts hand down decisions which 
often conflict. The 9 Circuit Courts and the Court of 
Claims also conflict. The statute itself is not only 
ambiguous in places; in spots it’s downright un- 
intelligible.” 

“And unintelligent,” broke in the Kid. 

“So the taxpayer, aided or not by us, must decide 
what the law means and how to apply it. Entirely 
aside from the arbitrary ‘soak the taxpayer’ attitude 
of some high-ups, the agents are honor bound to 
decide for the government. So we get a deficiency 
case. The mere fact that we can compromise at all 
is a hopeful sign.” 

“Not if you aren’t a natural born optimist,” said 
Philo. “You know as well as I do, that the Treasury 
disallows everything, to force a compromise. And 
we take chances on deductions and losses that we 
don’t expect to get away with. Tax calculations are 
no longer an exact science. They are the world’s 
biggest gamble. And on top of that we get such 
cases as Wassell.* It’s plenty to discourage anyone.” 

“Well, what is the Wassell case? Remember, I’m 
not up to date,” said Oldtimer. 

“It’s a BTA memo opinion,” replied Philo. “The 
Treasury actually tried to disallow interest paid on 
a personal debt. Attempted to assert that since it 
was a transaction not entered into for profit, it was 
not deductible.” 


But the change goes much deeper 





* Footnote by the Shoptalker—The Wassell case was decided 
September 6. (384 CCH { 7636A). It was in the next week that 
the eight decisions mentioned, Nos. 63 through 70, came out. 
Oldtimer heard Magill talk at Cincinnati and you can read it 
in the November issue of the Journal of Accountancy. 
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“That is far-fetched,” said Oldtimer. “And from 


your tone, it was decided for the taxpayer, as it 
should be.” 


“But that’s not all,” said the Kid. “One week while 
you were away, the Board issued eight printed opin- 
ions, in favor of the government, and the same num- 
ber of memos against the government. Only those 
people who subscribe currently to the one tax service 
which reprints memos in full can get the benefit of 
the memos. While the printed opinions get bound 
up in volumes that go to most libraries for posterity.” 

“That’s hardly cricket,” said Star. “And I’ve 
always contended that since See Pee Ays are ad- 
mitted to practice before the Board, one or two of 
them ought to be on the Board.” 


“A doubtful idea,” said Oldtimer. “Don’t you 
really mean that the same estoppel should lie against 
the appointments to the Board as to practice before 
the Treasury ?” 

“Meaning what?” said the Kid. 

“A Treasury agent may not be enrolled to practice 
until he’s been out of the service at least two years. 
‘There’s no more salutary clause in Circular 230. The 
whole business world regards the Board as merely 
a branch of the Internal Revenue Bureau. So do the 
junior members of the tax profession. I can remem- 
ber the old committee on Appeals and Reviews. It 
was a good group. Tom Adams in particular. But 
it was in the Treasury. The Board of Tax Appeals 
was created specifically as an independent body, to 
act as a buffer between the Treasury and the people. 

“It was physically independent—over in the Earle 
Theatre building.” 

“Even I can recall the protest about putting it into 
its present rooms,” said the Kid. 

“Yes,” resumed Oldtimer. “Yet I can see some 
sense in having its physical location in the Treasury. 
The point is, it shouldn’t be psychically in the Treas- 
ury. The individuals in it are a pretty good lot. 
Trained in the assessment and collecting of taxes, 
the raising of revenues, they can’t help continuing 
the attitude. 

“You've said a lot,” said Philo. 
disagree. 


“T think few will 
But you won’t get what you want.” 
“Tut, tut!” said Oldtimer. “No politics now. Let’s 


all buy anti-tuberculosis seals and have a Merry 
Christmas.” 


Taxes 


The biggest tax laugh we’ve had in months is in 
the third finding of fact in the case of Takara 
Laboratories (384 CCH § 9473). It is an Oregon 
U.S. District Court case—undated. 

Following logically upon the Georgia University 
case (384 CCH { 9321), the case of Hanson v. Landy 
holds that such part of the salary of a professor in a 
state university that comes from grants under the 
Smith-Lever Act, is subject to federal income taxes. 
This is a decision well worth reading in its entirety. 
The numerous cases cited and discussed make a good 
synopsis of the history of federal taxation on states 
or their instrumentalities. On the same day, August 
3,a similar decision was rendered by the same court, 
U. S. District Court of Minnesota, in the case of Hayes. 


December, 1938 


A series of BTA memo decisions on gambling in- 
come, and fraud penalties provide considerable human 
interest. They are Shippacasse (384 CCH J 7314-C) ; 
Kenney (§ 7319-B) ; and O’Dwyer ({ 7319-C). 


Hunters may get an idea of how much it costs 
to use a private preserve by reading the Piper case, 
U. S. District Court for Southern Alabama, March 
23, 1938 (384 CCH J 9520). 

The Aluminum Company case, U. S. District Court 
for Western Pennsylvania, October 10, 1938, (384 
CCH § 9521) seems to upset the Burroughs case (9 
BTA 938) cited by us on page 596 of the October 
issue. 


Add horrors of war! A tax case arising in 1918 
out of the Great War was “decided” on September 
20, 1938, in the U. S. District Court of New Jersey. 
We use the quotes advisedly. It is the second decision 
in the same case, and there are Circuit and Supreme 
Courts still available. Score one for the Pacificists. 


Which gives us an opportunity to apologize to 
the Red Cross. We usually boost its November drive 
but failed to do so. We doubled our own contribu 
tion by way of atonement, and now say: “I/?t’s never 
too late to join the Red Cross.” 


William Levy, C. P. A., Knickerbocker Building, 
Times Square, New York City, sends us a form letter 
which he has used successfully in mailing tax returns 
to clients. (See page 527 of September issue.) A 
copy may be had by addressing him, enclosing a 
self-addressed, stamped envelope. 

* * ¢ 

When the Third Circuit handed down its Zimmer- 
man decision on February 11, 1936, some of us 
thought—many hoped—that taxpayers rights against 
double jeopardy had been upheld. Now comes the 
District Court for Eastern Pennsylvania and on 
September 16 decides that, the government having 
now alleged fraud, another examination of the books 
is in order. The implications, if the case is sus- 
tained on appeal, are too horrible to contemplate- 
see 364 CCH § 9118 and 384 CCH f 9525. 

From the case of Avidan, 38 BTA No. 121, (384 
CCH { 7673) we quote: 


“The administration of the Workmen’s Compensation 
Law of New Jersey is not so essentially an indispensable 
governmental function as to call for immunity from taxa- 
tion by the Federal Government of the salary paid to peti- 
tioner as an employee engaged therein. 

“This conclusion was reached despite the findings of fact 
that ‘Petitioner has a civil service status and is entitled 
yearly to two weeks’ vacation with pay; his salary paid 
twice a month by check from the state treasurer, does not 


depend on how much work he does, and is not on a fee 
basis.’ ” 


Well—what is an essential government function: 

We hope the Supreme Court will tell us soon. 
* * * 

As an amendment to our October article, Mr. 
Grikshell of the Addressograph Co. tells us that the 
company had BTA cases. Reference thereto showed 
.that volume 30’s index had a misprint. The case is 
not reported on page 1414, but 1416. There we find 
that docket numbers 59306 and 61272 were dismissed 
on stipulation as to deficiency due. The same hap- 


pened to docket numbers 48828 and 48829, 27 BTA 
1370. 
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IN CURRENT LE 


STATE TAXATION OF NATURAL 
GAS TRANSPORTED IN INTER- 
STATE COMMERCE 


J. J. Hedrick, Member of the Oklahoma Bar 


4 John Marshall Law Quarterly, 
September, 1938, p. 24-39 


In the case of West v. Kansas Natural 
Gas Company, 221 U. S. 229, it was held 
that natural gas when reduced to posses- 
sion, is a commodity which belongs to the 
owner of the land and may be the subject of 
both interstate and intrastate commerce. 
In the case of Public Utilities Commission 
for the State of Kansas v. Landon, et al., 
249 U. S. 236, the Court held that the trans- 
portation of gas through pipelines from one 
state to another is interstate commerce, 
but that such interstate movement ended 
when the gas passed into the mains of the 
local distributing company. There are 
numerous other cases holding that the 
transportation of natural gas may be a sub- 
ject of interstate commerce. 

The production of natural gas is not a 
part of interstate commerce, and a state 
may, therefore, impose a tax upon such pro- 
duction, In the case of Hope Natural Gas 
Company v. Hall, 274 U. S. 284, the Court 
held valid an enactment of West Virginia 
providing for a tax upon every person en- 
gaged in the business of mining and pro- 
ducing for sale, oil, natural gas, and other 
minerals. In that case, the Court held that 
if the taxation value of the products named 
in the statute be limited to their value in 
the state, and before they enter into inter- 
state commerce, the statute did not mani- 
test a purpose to violate the commerce 
clause of the Federal Constitution. 

Another form of tax developed by the 
various states that applies to almost all 
corporations regardless of the nature of the 
business performed, is the franchise tax. 
he fact that a corporation is engaged in 
'oreign or interstate commerce confers upon 
it no immunity from state taxes upon its 
Property within the state imposing the 
taxes, whether the property be tangible or 
intangible. One of the earlier attempts 
Dy a state to impose franchise taxes upon 
oil or gas companies engaged in interstate 
commerce was made in the State of West 
Virginia. There, a statute forbade engag- 
ing in the business of transporting petrol- 
culin pipelines without the payment of a 
tax of two cents for each barrel of oil trans- 
ported. The Eureka Pipe Line Company 





owned a system of pipelines in that state 
connecting with other pipelines in Ohio, 


| Kentucky, and Pennsylvania, through which 


it transported oil in a continous stream to 
the state line and beyond. The transpor- 
tation of the oil was held to be in interstate 
commerce, in Eureka Pipe Line Company v. 
Hallanan, 257 U. S. 265, and the West Vir- 
ginia tax was declared to constitue an un- 
lawful burden on such commerc The 
next case involving this subject to reach 
the Supreme Court was Ozark Pipe Line 
Company v. Monier, 266 U. S. 555, which 
involved a franchise tax of the State of 
Missouri, The Ozark Pipe Line Company 
owned and operated an oil pipeline extend- 
ing from within the State of Oklahoma, 
through Missouri, to a point in Illinois. 
Located within the State of Missouri were 
three pumping stations whereby the pass- 
age of oil through the line was accelerated. 
The State of Missouri attempted to levy on 
the company a tax on its capital stock and 
surplus employed in business in the state. 
The Supreme Court held the Missouri tax 
invalid as applied in this case. The Court 
said that the activities of the company in 
the State of Missouri were exclusively in 
the furtherance of its interstate business, 
and the property itself was likewise devoted 
only to that end. 

In the case of East Ohio Gas Company v. 
Tax Commission of Ohio, 283 U. S. 465, the 
Court held that the transportation of the 
gas from the wells to a point across the 
state line, where connection was made to 
the distribution system of the same com- 
pany was essentially national in character 
and was in interstate commerce, but that 
when the gas passed from the high pres- 
sure pipelines into smaller streams, going 
to the burner tips of the consumers, the 
division of the gas in the interstate pipeline 
was like the breaking of an original pack- 
age after shipment in interstate commerce, 
in order that its contents might be sold at 
retail. It follows, therefore, that the local 
business of selling the natural gas to con- 
sumers after the gas has been diverted into 
small streams and sent to the consumers, 
is not interstate commerce. 

In the case of Southern Gas Corporation v. 
Alabama, 301 U. S. 148, it was held that the 
imposition of a state franchise tax, meas- 
ured by the amount of capital employed in 
the state, upon a foreign corporation having 
its commercial domicil in the state, engaged 
in the transportation and sale of natural 
gas purchased from producers outside the 
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state, was not repugnant to the commerce 
clause of the Federal Constitution where 
the corporation was engaged in local activ- 
ities by reducing the pressure of the gas at 
the point of delivery to meet the needs and 
requirements of local purchasers and by 
establishing service lines for their con- 
venience. 


In general, states may validly impose 
income taxes on corporations engaged in 
transporting gas in interstate commerce, if 
such tax is based upon net income. The 
power to levy an income tax upon gross 
receipts or gross income has been unquali- 
fiedly withdrawn from the state powers by 
declaration of the United States Supreme 
Court. 


INTERGOVERNMENTAL TAX 
IMMUNITY DOCTRINE AS 
AFFECTED BY RE- 
CENT CASES 


Glen A. Wilkerson and Lester M. Ponder 


6 George Washington Law Review, 
May, 1938, p. 464-476 


In the wake of the Dravo case, 58 Sup. 
Ct. 208, the Supreme Court has rendered 
two more decisions (Helvering v. Therrell; 
Helvering v. Tunnicliffe; McLaughlin v. Hel- 
vering and Helvering v. Freedman. 38-1 ustc 
9138, and Helvering v. Mountain Producers 
Corp., 38-1 ustc 9153) which involve the 
question of tax exemption of state and fed- 
eral instrumentalities. The Dravo case 
upset a trend apparent, with slight interrup- 
tions, since Collector v. Day, 11 Wall. 113 

In Helvering v. Therrell, supra, the Court 
held that the federal government had the 
power to tax the compensation received by 
liquidators of insolvent Florida banks out 
of assets of the banks for service performed 
in the process of liquidating the banks in 
accordance with a state statute; to tax 
the annual salary of an attorney in the 
Department of Justice of Pennsylvania paid 
from the closed banks’ funds; and, to tax 
the compensation of an attorney in the 
Liquidation Bureau of the Insurance De- 
partment of New York paid from the insur- 
ance companies in liquidation. 

In Helvering v. Mountain Producers Corp., 
supra, it was held that a taxpayer is not 
exempt from payment of a federal income 
tax on the amount received under a contract 
as a result of the operation of oil and gas 
wells covered by a Wyoming lease where 
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such amounts were received under a declar- 
ation of trust executed by the lessee. 


In these cases the Court relies on the 
“essentially governmental function” test, as 
applied in South Carolina v. United States, 
199 U. S. 437, and from that point of view, 
arrives at the conclusion that these functions 
are not essentially governmental and are, 
hence, subject to tax. 


Mr. Chief Justice Hughes wrote the ma- 
jority opinion in the Mountain Producers 
case, and the crux of his reaching seems to 
appear where, after citing several decisions 
of the Supreme Court on the subject, he 
says: 

These decisions in a variety of applicaflons 
enforce what we deem to be the controlling 
view—that immunity from non-discriminatory 
taxation sought by a private person for his 
property or gains because he is engaged in 
operations under a government contract or lease 
cannot be supported by merely theoretical con- 
ceptions of interference with the functions of 
government. Regard must be had to substance 
and direct effects. 


Shortly after this statement, the Court 
expressly overruled two established cases, 
(Gillespie v. Oklahoma, 257 U. S. 501, and 
Burnet v. Coronado Oil & Gas Co., 285 U.S. 
393) as being out of harmony with correct 
principle. 


If the Court’s words in its latest decision 
can be taken in their ordinary meaning, it 
appears that in the future the test is to be: 
does the proposed tax directly and sub- 
stantially injure the government said to be 
affected? If so, the tax will not be allowed; 
if not, even though the tax falls indirectly 
or only lightly upon the government, it will 
be held a valid levy. The Dravo case points 
in the same direction, which indicates that the 
Court is now determined to use this test as 
the measuring rod for all tax exemption 
cases. The Court also points out that a 
non-discriminatory tax may be laid upon 
the property of an agent of the Govern- 
ment, and that such property is not tax-ex- 
empt merely because it is the property of 
such an agent and used in the conduct of 
the agent’s operations and necessary for 
the agent. 

The recent cases presented to the Court 
eneeeee the taxation of the Port of New 

York on involve one aspect of this 
problem, t. e., the question of whether this 
activity is a essential governmental func- 
tion, and in addition the problem of whether 
the tax is a direct and substantial burden 
on the government said to be affected, in 
view of the fact that there is a separate 
incorporation by the government of the 
unit conducting the operations. 


Rigid restriction of the immunity doc- 
trine to cases where the government itself 
suffers a direct burden would appear to 
reach a more equitable result than any 
exemption or immunity system that might 









































































































































































































































































































































































































































future, each case will be considered on its 
particular facts with reference to the direct 
effect of the tax on the government said to 
be burdened, in view of (a) the historical 
background, (b) the functional nature of 
the activity engaged in, i. ¢., whether it is 


















































proprietary one, (c) whether the activity 
is performed by the government itself or 
performed indirectly, as a means of a con- 
tract between the government and a third 
party or by an independent public corpora- 
tion, and (d) in taxation of salaries, whether 
the employee is a regular officer or emplovee 















































or one who is not classified as such, being 
employed only 
sultant or adviser. 





































Hon. John J. Parker, Senior Circuit Judge, 
24 


abolish technicalities in the Federal prac- 


be adopted. The Court indicates that, in the | 
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intermittently as a con- 


HANDLING A CASE UNDER THE 
NEW FEDERAL RULES 


Fourth Circuit Court of Appeals 


American Bar Association Journal, 
October, 1938, p. 793-796; 857 


The purpose of the act of 1934 was to 


tice and to provide a practice so simple 
that any lawyer of ordinary ability could 
handle a case in the Federal courts without 
difficulty and without danger to his client’s 
rights. Two fundamental reforms were 
made the basis of the attempt: First, to 
abolish the procedural distinction between 
actions at law and suits in equity; second, 
to regulate procedure by simple rules of 
court. The rules adopted by the Supreme 
Court embodying these reforms should not 
be considered as a new technical procedure 
worked out by the Federal courts for the 
regulation of a peculiar practice. They are 
the product of the best thought of the 
American Bar and have been devised by 
lawyers from all sections of the country 
to give those courts an ideal code of prac- 
tice adapted to modern conditions. The 
opposition which has arisen in some quar- 
ters is due, in the writer’s opinion, to the 
inherent conservatism of the professional 
mind. As a result of this attitude we have 
seen a large part of the proper business of 
the courts taken over by lay agencies and 
administrative tribunals, which cannot 
handle it as well as the courts could if 
they had a procedure in keeping with 
modern conditions. The new rules give the 
Federal courts such a procedure. It is free 
of technicalities and so simple that any 
lawyer of ordinary ability who understands 
any system of procedure can familiarize 
himself with it sufficiently in a very few 
hours to handle any ordinary case. 


The new rules provide for only one form 
of action to be known as a civil action. 
Such action is commenced by filing a com- 
plaint in court. The complaint provided 
by the rules is a very simple matter. It 
must contain only three things: (a) a state- 
ment of the grounds of jurisdiction; (b) a 
short and plain statement of plaintiff’s 
claim showing that he is entitled to relief; 
(c) a demand for relief, and this demand 
may be in the alternative and may ask re- 
lief of different types. Rule 9 further sim- 
plifies the matter of pleading by specifically 
providing that it shall not be necessary to 
aver the capacity of a party to sue or be 
sued; that circumstances constituting fraud 
or mistake shall be stated with particular- 
ity; that malice, intent, knowledge and 
other conditions of mind may be averred 
generally; that a general allegation of per- 
formance of conditions precedent is suffi- 
cient; that it is sufficient to aver that an 
official document was issued or an official 
act was done in compliance with law; that 


|in pleading a judgment it is sufficient to 
an essentially governmental activity or a| j 


aver the judgment without setting forth 
matter showing jurisdiction to render it; 
and that items of special damage shall be 
specifically stated. All pleadings including 
the complaint must be signed by the party 
or his attorney. They need not be verified. 
Any claims against the opposing party may 
he joined in the eomplaint and remedies 
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may be asked notwithstanding that under 
the prior practice one could have been 
prosecuted only after the other had been 
prosecuted to a conclusion. 
of parties, the ordinary rule is that persons 
having a joint interest in the subject of 
the controversy shall be joined. 
person who should join as a plaintiff re- 
fuses to do so, he may be made a ‘efend- 
ant. 
parties the court 
proceed without making them parties if 
its jurisdiction over them as to either 
service of process or venue can be acquired 
only by their consent or voluntary appear- 
ance or if their joinder would oust the 
jurisdiction of the court. 
joined as parties where right to relief is 
asserted by or against them 
severally or a common question of law or 
fact is involved. Misjoinder is no ground 
for dismissal. 
the summons 
made by a marshall or deputy marshall 
or by any person specially appointed by 
the court. 


As to joinder 
When a 


When persons are not indispensable 
in its discretion may 


Persons may be 


jointly or 


When the complaint is filed 
issues. Service must be 


The defensive pleading is the answer. 
It must be filed within 20 days after service 


of the summons: and complaint except in 


cases against the government, where 60 
days is allowed. The answer must be 
signed by the defendant or his counsel 


and must state in short and plain terms 


the defense to each claim asserted and 
must admit or deny the averments of the 
complaint. Averments not denied are 
deemed admitted. Affirmative defenses 


must be pleaded specifically. Rule 8c sets 


forth the affirmative defenses as follows: 
“Accord and satisfaction, arbitration and 
award, assumption of risk, contributory 
negligence, discharge in bankruptcy, duress, 
estoppel, failure of consideration, fraud, 
illegality, injury by fellow servant, laches, 
license, payment, release, res judicata, statute 
of frauds, statute of limitations, waiver, 
and any other matter constituting an avoid- 
ance or affirmative defense.” Demurrers, 
pleas and exceptions for insufficiency of 
pleadings are abolished. Every defense either 
of law or fact must be asserted in the 
answer except that six defenses specifically 
named in rule 12b may be presented by 
motion. They are (1) lack of jurisdiction 
over the subject matter, (2) lack of juris- 
diction over the person, (3) improper venue, 
(4) insufficiency of process, (5) insufficiency 
of service of process, (6) failure to state 
a claim upon which relief can be granted. 
The rules require that a counter-claim 
arising out of the same transaction of 
occurrence must be asserted in the answer. 
When a pleader fails to set up a counter- 
claim through oversight, inadvertence ot 
excusable neglect, he may by leave of 
court set it up by amendment. There is 
a provision that additional parties may be 
brought into the action for the granting 
of complete relief. 


The rules provide that there shall be a 
complaint and an answer and there shall 
be a reply if the answer contains a counter- 
claim denominated as such. The court may, 
however, order a reply to be filed to an 
answer; and the practice of ordering 2 
reply would seem to be especially appro 
priate where affirmative defenses are as 
serted. Provision is made also that, where 
a counterclaim is asserted in the answer, 
the plaintiff may bring in a third party, for 
the litigation of liability under such counter 
claim. 
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ALABAMA 


January 1—— 
Automobile dealers’ reports due. 
Beginning of license year for alcoholic bev- 
erage retailers. 
Chain store tax due. 
Last day to make property tax return. 
Trading stamp reports due. 
January 10—— 
Automobile dealers’ reports due. 
Reports of wholesalers, distributors and re- 
tailers of alcoholic beverages due. 
January 15—— 
Carriers’, warehouses’ and transporters’ gaso- 
line tax reports due. . 
Carriers’, warehouses’ and transporters’ lubri- 
cating oils tax reports due. 
Installment of motor carriers tax under 1931 
Act due. 
Motor carriers’ tax under 1932 Act due. 
January 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment due. 
Public utility’s inspection fee report due. 
Sales tax reports and payments due. 


ARIZONA 





January 1 
Motor vehicle registration fees and tax due. 
January 15—— 
Gasoline tax reports and payments due. 
Gross income reports and payments due. 
Motor carrier’s reports and taxes due. 
January 30-—— 
Gross income tax annual reports due. 


ARKANSAS 
January 1—— 
Motor vehicle registration and fees due. 
January 10—— 
Alcoholic beverages report due. 
Natural resources severance tax report and 
payment due. 
Statement of purchases of natural resources 
due. 
January 15—— 
First installment of public utilities’ gross earn- 
ings fee due. 
Sales tax reports and payment due. 
January 20—— 
Gasoline tax report and payment due. 


CALIFORNIA 
January 1—— 
Carrier permit renewal fee due. 
City motor carriers of property—permit to be 
renewed. 
Gasoline tax due. 
Motor vehicle registration and fees due. 





January 15—— 


Gasoline tax report due. 
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| January 15—— 


Beer tax due. 


Motor carriers of property for hire—report | January 20—— 


and gross receipts tax due. 

Sales tax report and payment due. 

Use fuel tax report and tax due. 

Use tax report and payment due. 

Wine manufacturers’ report due. 

January 20—— 

Beer and wine tax due. 

Manufacturers’ and importers’ alcoholic bev- 
erage report due. 

Motor carriers’ gross receipts tax due. 

Semi-annual installment of real property tax 
due. 


COLORADO 
January 1—— 
Chain store tax due. 
January 10—— 
Motor carriers’ report and tax due. 
January 15—— 
Coal mine owners’ report due. 
Coal tonnage tax report and tax due. 
Sales tax reports and payments due. 
Service tax reports and payments due. 
Use tax reports and payments due. 
January 25—— 
Gasoline tax report and payment due. 


CONNECTICUT 
January 1—— 
Gasoline tax due. 
January 15—— 
Gasoline tax report due. 
January 20—— 
Alcoholic beverage tax report due. 


DELAWARE 
January 1—— 
Installment of railroad tax due. 
Motor vehicle registration and fees due. 
Newcastle county property taxes delinquent. 
January—First Tuesday—— 
Franchise tax reports due. 
January 15—— 
Filling stations’ gasoline tax report due. 
Manufacturers and importers of alcoholic bev- 
erages report due. 
January 31—— 
Distributors’ gasoline tax report and payment, 
and carriers’ report, due. 


DISTRICT OF COLUMBIA 
January 10—— 
Licensed manufacturers and wholesalers of 
beer report due. 
Licensed manufacturers, wholesalers, or re- 
tailers of alcoholic beverages report due. 
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Corporation report due. 
January 31—— 
Gasoline tax report and payment due. 


FLORIDA 
January 1—— 
Motor vehicle registration renewable. 
Sleeping and parlor car companies’ report and 
tax due. 
January 10—— 
Manufacturers’ and dealers’ alcoholic bever- 
age reports due. 
January 15—— 
Chain store gross receipts tax reports and 
payment due. 
Gasoline tax report and payment due. 
Transporters’ and carriers’ alcoholic beverages 
report due. 


GEORGIA 

January 1—— 

Corporation license tax and report due. 
January 10—— 

Tobacco wholesale dealers’ report due. 
January 15—— 

Malt beverage tax report and payment due. 
January 20—— 

Gasoline tax report and payment due. 


IDAHO 
January 1—— 
Motor vehicle registration due. 
January 10—— 
Beer dealers’ report due. 
January 15—— 
Electric power companies’ report and tax due. 
Gasoline tax report and payment due. 
Quarterly installment of motor carriers’ gross 
receipts tax due. 
January 31—— 
Chain store tax due. 


ILLINOIS 
January 1—— 
Motor vehicle registration and fees due. 
January 10—— 
Motor carriers’ mileage tax due. 
January 15—— 
Last day to file alcoholic beverages report. 
Public utilities’ report and tax due. 
Sales tax report and payment due. 
Warehousemen’s report on alcoholic beverages 
due. 
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January 20 
Gasoline tax report and payment due. 
January 30-——— 


Transporters’ gasoline tax report due. 


INDIANA 


January 1 
Chain store tax due. 
Motor carriers’ additional license fee due. 
January 10—— 
Unstamped intangibles report and tax due. 
January 15 
Bank share tax report due. 








| January 31—— 


| 
| 
| 


| 


Banks’ and trust companies’ intangibles tax | 
report due. 
Carriers’ gasoline tax report due. 


January 20—— 
Bank share tax due. 
Banks’ and trust companies’ 
due. 

Building and loan associations’ 
report and payment due. 
January 25—— 
Gasoline tax 
January 31 
Gross income tax reports and payment due. 


intangibles tax 


report and payment due. 





IOWA 


January 1—— 
Motor vehicle registration fees due. 
Railroad inspection fees due. 

January—First Monday 
First day for assessment and report of bank | 

share tax. 

January 10—— 
Carriers’ gasoline 





tax report due. 


Class ‘‘A’’ permittees’ beer tax report and 
payment due. 
Motor carriers’ ton mile tax report. 
January 15—— 
Electric light and power companies, gas, wa- 


terworks, and _ street 
property tax report due. 
Motor carriers’ ton mile tax due. 
January 20—— 
Gasoline tax report and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


railway companies’ 





January 25—— 
Corporation capital stock report due. 
KANSAS 
January 1—— 
Insurance companies’ annual statement due. 
January 10 
Malt beverage report and tax due. 
January 15—— | 
Carriers’ gasoline tax report and payment | 
due. 


Compensating tax report and payment due. 
Motor carriers’ 
and payment due. 
January 20 
Sales tax report and payment due. 
January 25 
Gasoline tax report and payment due. 




















KENTUCKY 
January 
Passenger carriers’ mileage tax due during 
month. 
January 1 
Motor carriers’ excise tax due. 
January 2 
Stored distilled spirits tax due. 
January 10 
Alcoholic beverage blenders’ and rectifiers’ 


tax payment due. 
Alcoholic beverage reports due. 
Refiners’ and importers’ gasoline tax 
and payment due. 
January 15 
Motor vehicle fuel (other 
ports and payments due. 


report 





than gasoline) re- 


Public utilities gross receipts tax reports and 


payment due. 
January 20—— 
Oil production tax and payment due 


intangibles tax | 


gross ton mileage tax report | 


THE TAX MAGAZINE 


Dealers’ and transporters’ gasoline tax report | 
and payment due. 
Life insurance companies’ premiums tax re- | 
turns and payment due. 


LOUISIANA 


| January 1—— 
License taxes due. 
Wholesalers’ and retailers’ tobacco report due. | 

January 10—— | 
Importers’ gasoline tax reports and payment | 

due. | 
Importers’ kerosene tax report and payment | 
due. 
Importers’ lubricating oils report due. 
Light wine and beer importers’ report due. 

January 15—— 

Carriers’ lubricating oils report due. 

Carriers’ gasoline tax report due. 

Carriers’ kerosene tax report due. 

Carriers’ light wines and beer report due. 

Dealers’ 
due. 

Intoxicating liquor manufacturers’ 
ers’ report due. | 

Wholesalers’ and retailers’ tobacco report duc. 

January 20—— 
Bank share tax report due. 
Dealers’ kerosene tax report and payment due. 





and deal- 
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| January 5—— 


Carriers’ gasoline tax report due. 


| January 10—— 


Last day for payment of property taxes with- 
out 4% collection charge. 





Sales tax reports and payment due. 
Use tax reports and payment due. 


| January 20—— 


Distributors’ gasoline tax report ana payment 
due. 


MINNESOTA 


| January 1—— 


Carriers’ permits expire. 
First day to file corporation report and pay 
fee. 


| January 10—— 


Wholesalers’, brewers’ and manufacturers’ 
coholic beverage reports due. 


al 


January 15—— 


Interstate motor carriers’ mileage tax due. 


gasoline tax reports and payment | January 20-———_ 


Carriers’ intoxicating liquors report due. 
Chain store tax return and payment due. 


MISSISSIPPI 








— 5 
Light wine and beer manufacturers’ and deal-| Factories’ reports due. 
ers’ tax report due. | January 10 


Lubricating oils tax due; dealers’ report due. | 
Sales tax report and payment due. 
| January 30 





Admissions tax reports and payments due. 
Motor carriers’ mileage tax reports and pay- 
ments due. 


Motor carriers’ gross receipts report and tax | | January 15—— 


due. 
Natural resources severance tax 
payment due. 
Petroleum products report and tax due. | 
Public utility, pipe line report and natural | 
gas sales tax and reports due. | 
| January 31—— 
Public utilities tax becomes delinquent. 


| 


report and | 


| 


MAINE 
January 1 
Gasoline tax due. 
| January 10—— 
Manufacturers and wholesalers of malt bev- 





| 
| 
| 
} 














erages report due. 
January 15—— | 
| Gasoline tax report due. 
| January 31—— 
Insurance companies’ premiums tax report | 
due. 
MARYLAND 
| January 10—— 
Additional tax on whiskey due. 
Admissions tax payment due. 
| January 31 
Beer tax report and payment due. 
Cosmetics tax due. 
Gasoline tax report and payment due. | 
Insurance companies’ premiums tax report | 
due. 
| MASSACHUSETTS 
| January 1 | 
Insurance companies’ premiums tax return 
due. 
January 10 
Alcoholic beverages tax report and payment 
due. 


| Bank net income tax report due. 
January 31—— 
Gasoline tax report and payment due. 


| MICHIGAN 

| January 1—— 

Annual sales tax report and payment due. , 

First day to file insurance companies’ pre- | 
miums tax report and make payment. | 

Gas and oi! severance tax report and pay- | 
ment due. 





| January 31 


Gasoline tax reports and payment due. 

Manufacturers, distributors and wholesalers 
of tobacco report due. 

Retailers, wholesalers and distributors 
light wines and beer report due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


of 


| | January 30 


Annual sales tax report and payment due. 





Chain store tax due. 


MISSOURI 
| January 1—_— 
Bank share tax delinquent. 
Bank share tax reports due. 
Motor vehicle registration and fees due. 
Private car tax returns due. 
Property taxes delinquent. 
Railroad and street railway 
delinquent. 
January 5—— 
Non-intoxicating beer permittees’ report due. 
January 15 
Gasoline tax reports and payment due. 
Last day to pay carrier registration fee. 
Retail sales tax reports and payment due. 


property taxes 





MONTANA 
| January 1 
Chain store tax due. 


Moving picture theatre licenses issued and tax 
due. 





| January 15—— 


Brewers’ and liquor 
and payment due. 
Electric companies’ report and tax due. 
Gasoline tax reports and payment due. 
January 20—— 
Producers, transporters, dealers and refiners 
of crude petroleum reports due. 


wholesalers’ tax report 


| January 30—— 


Oil producers’ license tax reports and tax due. 
Telegraph and natural gas companies’ tax and 
report due. 


NEBRASKA 
January 1—— 
Fire marshal tax due. 


Semi-annual installment of real property tax 
due. 





d 


December, 1938 STATE TAX CALENDAR 733 


NORTH CAROLINA 


January 1—— 
Motor vehicle registration and fees due. 
January 10—— 
Alcoholic beverage tax and railroad report 
due. 
Carriers’ gasoline tax reports due. 


January 15—— 
Sales tax report and payment due. 
Spirituous liquor tax due. 


January 20—— 
Distributors’ gasoline tax reports and pay- 
ments due. 
January 30—— 
Electric light, power, street railway, gas, wa- 
ter, sewerage and telephone companies’ re- 
port and tax due. 


January 20—— 
Alcoholic beverage tax report and payment 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ report and tax due. 










































January 15—— 
Alcoholic beverage manufacturers’ and whole- 
sale distributors’ report due. 
Gasoline tax reports and payment due. 
Imitation butter report and tax due. 


NEVADA PENNSYLVANIA 


January 1—— 

Motor carriers’ license fee due. 

Motor vehicle registration and fees due. 
January Ten Days after First Monday 

Toll roads and bridges quarterly tax and re- 

ports due. 

January 15—— 

Carriers’ gasoline tax report due. 

Last day to pay transient livestock tax. 


January 1—— 

Motor vehicle registration and fees due. 
January 10—— 

Importers of spirituous and vinous liquors re- 

port due. 

Malt beverage reports due. 
January 15—— 

Manufacturers’ alcoholic beverage tax report 





January 25—— Last day to file semi-annual report and to pay and payment due. 
Dealers’ gasoline tax reports and payment insurance companies’ premiums tax. January 25—— 
due. Telephone corporations’ quarterly report and| Philadelphia real property taxes due. 
January 31—— tax due. January 31—— 


Net proceeds of mines tax reports due. Gasoline tax reports and payment due. 


Report of unclaimed money and dividends 
due. 


January 31—— 
Lightning rod dealers’ and manufacturers’ 
report and payment due. 
NEW HAMPSHIRE 
January 1—— 
Gasoline tax due. 
January 10—— 

Manufacturers’, wholesalers’ and permittees’ 
alcoholic beverages report due; permittees’ 
payment due. 

January 15—— 
Gasoline tax reports due. 


NORTH DAKOTA RHODE ISLAND 


January 1—— 
Motor vehicle registration fees and sales tax 
on motor vehicles due. 
January 15—— 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 
January 20—— 
Annual report of mining and manufacturing 
corporations due. 
Sales tax report and payment due. 


January 1—— 

Motor vehicle registration and fees due. 
January 10—— 

Gasoline tax due. 

Manufacturers’ alcoholic beverage report due. 
January 15—— 

Gasoline tax reports due. 


NEW JERSEY 
January 10—— 
Bank share tax reports due. 
Busses in municipalities gross receipts report 
and tax due. 
Busses (interstate) excise tax report and tax 
due. 
January 15—— 
Alcoholic beverage reports due. 


SOUTH CAROLINA 
January 1—— 
Motor carriers’ tax installment due. 
January 10—— 
Admissions tax reports and payment due. 
Last day to file power tax return and to make 
payment. 


January 20—— 


OHIO 


January 10—— 
Admissions tax report and payment due. 
Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic bev- 
erage reports due. 


January 15 








att ania eee saan he Use tax reports and payments due. Gasoline tax report and payment due. 
January 31 4 : li t ts d —_* 
lary : ealers’ gasoline tax repor ue. Semi-annual installment and report of insur- 
— gasoline reports and payment January 30—— ance companies’ premiums tax due. 


Carriers’ gasoline tax report due. 


January 31—— 
Gasoline tax due. 
Report to Industrial Board due. 
Sales tax reports and payments due. 


January 31—— 


Domestic life insurance companies report due. 
Foreign corporation report due. 


I 
NEW MEXICO SOUTH DAKOTA 





January 1—— January 1—— 
Mot hicl istration and fees due. 
OVOr VERREC PeEIsye OKLAHOMA Bank share tax payable. 
January 15 Chain store tax due. 


January 1—— 
Motor vehicle registration and fees due. 
Oil, gas and mineral gross production reports 
and payment due. 
Property tax installment due. 


Income tax report due. 

Occupational gross income tax reports and 
payment due. 

Oil and gas severance gross production report 
due. 


Express companies’ tax due. 

Fire insurance companies’ premiums tax due. 
Motor carriers’ of passengers’ tax due. 
Private car line property taxes due. 
Property tax due. 


Severance tax and report due. January 5—— : 
Share tax reports aon Operator’s report of mines (other than coal) — installment of motor carriers’ tax 
due. j 


January 20—— 
Motor carriers’ report and tax due. 
January 25—— 
Gasoline tax report and payment due. 
January 30-—— 
Oil and gas production tax net value report 
due, 


January 15—— 
Alcoholic beverage sales report due. 
Gasoline tax report due. 
Sales tax reports and payment due. 
January 20—— 
Report of domestic corporations due. 
January 30—— 
Mineral products severance tax report and 
payment due. 


January 10—— 

Airports’ gross receipts report and tax due. 

Alcoholic beverage reports and payment due. 
January 15-—— 

Gasoline tax reports and payment due. 

Motor carriers’ mileage tax due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
January 20—— 

Annual industrial report due. 

Coal mine operator’s report due. 





NEW YORK 
0 January 30—— 
— > beverage taxes and reports due. Cotton manufacturers’ report and tax due. TENNESSEE 
New York City retail sales and personal prop- Information report on oil and natural gas due. January. 
erty tax returns and payment due. Oil, gas and mineral gross production infor- Cottonseed oil mills’ report due during month. 


mation reports due. January 10—— 


Alcoholic beverage barrel tax due. 
Bus mileage report and tax due. 


January 25—— 
Conduit companies’ taxes and reports due. 
New York City public utility excise tax re- 


turns and payments due. OREGON Carrier’s gasoline tax report due. 
January 31—— January 1—— Last day to make alcoholic beverages report. 
Gasoline tax reports and payment due. Motor vehicle registration and fees due. January 15—— 
Last day to pay motor vehicle registration | January 10—— Collection and adjustment license tax report 


fees. Oil production tax reports and payment due. and payment due. 
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January 20—— 

Distributors’ gasoline tax report and payment 
due. 

Freight carriers’ mileage tax and returns due. 

January 31—— 

Last day to make insurance companies’ pre- 
miums tax return and installment payment. 


TEXAS 
January 1—— 
Ores, marble and cinnabar ore tax reports 
and payment due. 
Quarterly public utility report and tax due. 
Sulphur production tax report and payment 
due, 
January 15—— 
Tax remittance and report due from oleomar- 
garine dealers. 
January 20—— 
Gasoline tax report and payment due. 
January 25 
Admissions tax report and payment due. 
Carbon black production tax report and pay- 
ment due. 
Natural gas production tax report and pay- 
ment due. 
Oil production tax reports and payment due. 
Theatres’ prizes and awards tax reports and 
payment due. 
January 31—— 
Banks share tax due. 





UTAH 

January 10 

Carriers’ gasoline tax report due. 
Liquor licensees’ reports due. 

January 15 

Distributors’ and retailers’ 

port and payment due. 








gasoline tax re- 


January 16 * 
Annual report of profit on Navy contracts due 
for fiscal year ended October 31. Form 949. 
Corporation income tax and excess-profits tax 
return due for fiscal year ended October 31. 
Form 1120. 
Entire income tax or first and second quar- 
terly installments due under general exten- 


sion on returns (citizens abroad, etc.) for | 


fiscal year ended July 31, with interest at 
6% from October 15 on first installment. 
Forms 1040 or 1120. 

Entire income tax or first quarterly install- 
ment thereof due on returns of nonresidents 
for fiscal year ended July 31. Forms 1040B 
and 1120NB. 

Entire income-excess profits tax or first quar- 
terly payment thereof due on returns for 
fiscal years ended October 31 due to be filed 
by January 15. Forms 949, 1040, 1041, 1120, 
1120H and 1120L. 

Fiduciary income tax return due for fiscal 
year ended October 31. Form 1041. 

Foreign partnership return of income due by 
general extension for fiscal year ended July 
31. Form 1065. 

Individual income tax return due by general 
extension for fiscal year ended July 31 in 
ease of American citizens abroad. Form 
1040. 

Individual income tax return due for fiscal 
year ended October 31. Form 1040. 





* Since January 15 falls on Sunday, the taxes 
due on that date are payable on the next busi- 
ness day, January 16. 








January 31—— 





January 16, Continued 








THE TAX MAGAZINE 





Motor vehicle registration and fees due. 
Sales tax return and payment due. 
Use tax return and payment due. 


VERMONT 


January 10—— 
Alcoholic beverage tax reports and payment 


due. 
Property taxes payable in installments due. 


January 15—— 


Electric light and power companies report and 
tax due. 

Fourth installment of corporation income tax 
due. 


Annual list of stockholders of corporations | 
due. 
Gasoline tax reports and payments due. 





VIRGINIA 


January 1—— 


Business license taxes due. 
Merchants’ license tax report and payment 
due. 


January 10—— 


Beer dealers’, bottlers’ and manufacturers’ re- 
ports due. 


January 20—— 


Gasoline tax reports and payment due. 


WASHINGTON 


January 15—— 


Admissions tax report and payment due. 
Gasoline tax reports and payment due. 
Gross income tax returns and payment due. 
Motor freight carriers tax due. 

Sales tax report and payment due. 

Use tax report and payment due. 


January—Second Tuesday—— 


Domestic corporations file statement. 
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Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
October 31, 1937. Forms 1040B and 1120NB. 

Life insurance company income tax return 
due for fiscal year ended October 31. Form 
1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for December. Form 957. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended July 31, 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
fiscal year ended July 31. Form 1040NB. 

Nonresident foreign corporation income tax 
return due for fiscal year ended July 31. 
Form 1120NB. 

Partnership return of income due for fiscal 
year ended October 31. Form 1065. 

Personal holding company returns due for 
fiscal year ended October 31. Form 1120H. 

Resident foreign corporations and domestic 
corporations with business and books 
abroad or principal income from U. S. pos- 
sessions—returns due for fiscal year ended 
July 31 by general extension. Form 1120. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended July 31. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. 

Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
April 30. Forms 1040B and 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for December. Form 838. 
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WEST VIRGINIA 


January 1—— 


Chain store tax due. 


January 10—— 


Alcoholic beverage tax report and payment 
due. 


January 15—— 


Sales tax reports and payments due. 


January 30—— 


Annual occupational gross income tax report 
due. 

Annual sales tax report and payment due. 

Gasoline tax reports and payment due. 

Occupational gross income tax quarterly re- 
port and payment due. 


WISCONSIN 


January 1—— 


Motor carriers’ permit fee due. 

Motor carriers’ tax due. 
January 10—— 

Alcoholic beverages tax reports due. 

Oleomargarine tax report and payment due. 
January 20—— 

Gasoline tax reports and payment due. 
January 31 

Property tax installment due. 





WYOMING 

January 1—— 

Motor vehicle registration and fees due. 
January 10—— 

Carriers’ gasoline tax reports due. 
January 15—— 

Gasoline tax reports and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
January 20—— 

Motor carriers’ tax and reports due. 
January 31 
Coal miners’ report due. 





January 16, Continued 
Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended April 30. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. 
January 20—— 

Monthly information return of ownership cer- 
tificates and tax at source on bonds due for 
December. Form 1012. 

January 30**——_— 

Annual information return of stockholders in 
foreign personal holding companies due if 
company has a fiscal year ended Novembe: 
30. Form 957. 

Anrual Supplement P net income informa- 
tion return of foreign personal holding com- 
pany due if company has a fiscal year ended 
November 30. Form 958. 

January 31—— 

Admissions, dues and safe deposit box rentals 
tax due for December. Form 729. 

Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oi! 
by pipe line due for December. Form 72’. 

Manufacturer’s excise tax on lubricating oils 
fancy wooden matches and gasoline due for 
December. Form 726. 

Manufacturer’s excise taxes on sales due fo! 
December. Form 728. 

Processing tax on oils due for December. 
Form 932. 

Sugar (manufactured) tax due for December. 
Form 1 (Sugar). 





** January 29 falling on Sunday, the returns 
are due on the next business day, January 30. 
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State Tax Legislation—1938 


(Continued from page 723) 

Capital gains and losses in New York are segre- 
gated from ordinary net income, by Ch. 511, and 
losses are made deductible only from gains. Net 
capital gain income is then taxed according to the 
existing income bracket schedule but at one-half the 
prescribed rates. 

Miscellaneous other provisions follow. Georgia 
S. B. No. 19 changes the definition of resident to 
include persons residing in the state for 4 instead of 
6 months and authorizes deduction of federal net 
income taxes due and paid during the immediately 
preceding year. Kentucky Extra Session H. B. No. 
46 eliminates the provision imposing a 6 per cent 
interest penalty on taxes paid in instalments. Massa- 
chusetts Ch. 489 provides for taxation of dividends, 
except certain stock dividends, during 1939 and 1940. 
Louisiana Act No. 231 authorizes the collector of 
revenue to require the withholding of taxes at the 
source by those having control of the payment of 
rent, salaries, annuities, compensation, etc. 


Corporation Income Taxes 


Rates of corporation income taxes are increased 
in Mississippi by H. B. No. 651 to range from 3 per 
cent to 6% per cent instead of 2% per cent to 6 
per cent and the flat exemption of $750 is raised to 
$1,000 by H. B. No. 134. Massachusetts Ch. 502 
continues the additional levy equal to 10 per cent 
of the computed tax and Ch. 489 continues the 
minimum tax on domestic corporations dealing ex- 
clusively in securities. New York, by Ch. 71, extends 
the 6 per cent rate on corporations for another year, 
and, by Ch. 72, also continues the 4 per cent tax 
on unincorporated business. Georgia S. B. No. 19, 
repeals the $10 minimum tax and authorizes a de- 
duction for federal income taxes paid during the 
immediately preceding year. New York, by Ch. 
541, amends the paragraph relating to the formula 
to be used in computing the minimum tax by pro- 
viding that cash on hand and on deposit are elimi- 
nated from gross assets in allocating the portion of 
issued capital stock subject to the minimum. 

Miscellaneous other corporate income tax acts fol- 
low: By Massachusetts Ch. 489, the credit for divi- 
dends paid to residents by foreign corporations will 
not be allowed in 1939 and 1940. New York Ch. 
201 establishes a new mode for taxing investment 
trusts, viz.: 414 per cent of net income, 1 mill on 
issued capital stock, or $25, whichever is greatest. A 
proposal ** of the New York Constitutional Conven- 
tion prohibits the taxation of undistributed profits. 
The Convention also proposes ?’ to forbid discrimina- 
tion between federal corporations which the state has 
a right to tax and other corporations doing busi- 
ness in the state. 


Bank Taxes 


Stock of branch banks in incorporated towns 
may be assessed a proportionate tax under Virginia 
Ch. 291. Louisiana Act No. 173 provides for a 


76 Ratified November 8, 1938. 
7 Ratified November 8, 1938. 


STATE TAX LEGISLATION—1938 735 


supplemental method of assessing bank shares where 
the bank operates branches in different municipal- 
ities wholly within the limits of the parish of legal 
domicile, and for apportionment of the tax among 
municipalities based on deposits. Another Louisiana 
Act No. 172, re-enacts legislation relative to the 
taxation of bank shares, and provides for the assess- 
ment to shareholders at the domicile or location 
of the bank and for payment by the banks which are 
to collect from the shareholders. The stock, instead 
of being valued by the assessor, shall be assessed by 
the Tax Commission for state and local purposes; 
provisions requiring assessment at actual value, or 
the same percentage of actual value as that of other 
property, are deleted. By Georgia H. B. No. 25, no 
building and loan association shall be taxed on its 


franchise, capital, reserves, surplus, loans, shares, or 
accounts. 


Insurance Taxes 


Domestic ..ock insurance companies other than 
life will be taxed under New Jersey Ch. 245 in the 
taxing district where their office is situated upon 
the full value of their taxable intangible property 
(exclusive of all shares of stock owned) deducting 
all debts and liabilities, reserves for taxes, and such 
proportion of reserves as the full value of all their 
taxable intangible property in the state bears to the 
full value of all their intangible property. Another 
New Jersey Act, Ch. 186, makes it definite that re- 
turns to the State Tax Commissioner are not required 
of fire insurance companies and stock insurance com- 
panies other than life insurance companies. New 
York Ch. 718 reduces the fire department tax on 
foreign insurance companies to the rate of $1.80 per 
$100 on all premiums received during the year, and 
Ch. 128 specifically exempts from the franchise tax 
on insurance companies only such corporations as 
charitable, religious, missionary, educational or 
philanthropic non-stock corporations. Mississippi 
H. B. No. 1045 reduces the tax on foreign insurance 
companies by one-third if one-fifth of their entire 
assets are invested in securities or property of the 
state or local units. 


Reinsurance provisions are variously amended. 
Arkansas Act No. 4 re-enacts the 2 per cent annual tax 
on premiums collected on insurance policies written 
by foreign fire and casualty companies in order to 
restore to the firemen’s pension fund money lost 
under a nullified tax on policies reinsured. Califor- 
nia S. C. A. No. 1 (a proposed constitutional amend- 
ment)**, and Virginia Chs. 38 and 39 amend the gross 
premium tax on insurance companies to provide for 
the collection of a tax on reinsurance from the direct 
insurer instead of the company carrying the reinsur- 
ance. 

Kentucky H. B. No. 241 deletes a provision that 
premiums paid for reinsurance on business to com- 
panies authorized to transact business in Kentucky 
shall be deductible in computing gross premiums, 
and H. B. No. 243 includes in the measure of taxes 
reinsurance on Kentucky risks received from un- 
authorized companies. Reinsurance premiums re- 
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ceived will be exempt under District of Columbia 
Public No. 519, Mississippi H. B. No. 1045, and 
New Jersey Chs. 55 and 56. All this legislation is 
probably to meet the Supreme Court decision in Con- 


necticut General Life Insurance Co. v. Johnson, 303 
oo. oy #4. 


Public Utility Taxes 


The New York 2 per cent gross income tax on 
utilities was continued by Ch. 67 for another year, 
and the power of cities to impose a 1 per cent levy 
was similarly extended by Ch. 65; motor carriers are 
excepted by Ch. 710 from the state tax. The Illinois 
utility tax was amended by H. B. No. 3 to prolong 
the 3 per cent levy now imposed on telegraph, tele- 
phone, gas and electric companies to July 1, 1939; 
the moneys collected are to be paid into the state 
emergency relief fund until that time. By Ohio H. 
B. No. 741 of the 2nd special session, as last amended 
by S. B. No. 462 of the 3rd special session, there is 
imposed for 4 years an additional poor relief tax 
of 65/100 of 1 per cent on the gross receipts of 
electric light and power, intrastate toll bridge, gas, 
natural gas, waterworks, telephone, union depot, 
heating, cooling, water transportation and express 
companies, a $25,000 deduction being allowed for 
each electric light and power, gas, natural gas and 
telephone company; a tax for the same period is 
imposed on the allocated capital stock of sleeping 
car, freight line and equipment companies at the 
rate of 15/100 of 1 per cent. 

Over the veto of the Governor of New Jersey, the 
legislature enacted bills which revise the method of 
apportioning to local units gross receipts and fran- 
chise taxes levied on utility companies, increase the 
state school tax rate from $2.75 to $2.90 per $1,000 
valuation, and empower the State Tax Commissioner 
to fix the valuation of public utility property in 
each community as a basis for allocating the revised 
5 per cent gross receipts tax (2 per cent if gross 
receipts not over $50,000) enacted in lieu of a per- 
sonal property tax. 

Miscellaneous other changes in the public utility 
tax laws follow: Louisiana Act No. 182 exempts 
tugs and launches from the public utility tax, and 
Virginia Ch. 280 changes the tax on corporations 
operating freight or passenger steamers from a flat 
1% per cent gross receipts levy to 1 per cent on 
receipts up to $400,000, and 2 per cent on sums above 
that amount. Another Virginia Act, Ch. 33, limits 
the use of revenue from certain levies on public 
service companies to appraisals, valuations, investi- 
gations, and inspections of such companies. Louisi- 
ana Act No. 161 authorizes the Tax Commission to 
value and assess gas and oil pipe lines, electrical 
transmission lines, water and gas distributing sys- 
tems and chain stores. Mississippi, by H. B. No. 661 
and Extra Session H. B. No. 122, exempts non- 
profit co-operative associations engaged in distrib- 
uting electrical current from certain taxes. 


Severance Taxes 


Louisiana Act No. 395 is a proposed constitutional 
amendment ”° to limit the severance tax on sulphur 
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to $1.03 per ton and to limit assessments on sul- 
phur deposits to twice the valuation of property 
above the ground. By an Arizona initiated meas- 
ure *°, severance taxes are not to exceed 20 mills on 
the dollar. 


Poll Taxes 


Kentucky H. B. No. 155 exempts 90-day disabled 
veterans from the poll tax. Massachusetts Ch. 186 re- 
peals the outright exemption of males over 70 from 
the poll tax, substituting in lieu thereof an exemp- 
tion to such persons over 70 who received old age 
assistance or municipal aid during the preceding year 
and who request to be exempt from the tax. A pro- 
posed Arkansas constitutional amendment *' abolishes 
the poll tax as a requirement for voting. 

Colorado proposes through the initiative to repeal 
the chain store tax.** 


Single Taxes 


A modified single tax is proposed by a California 
initiated constitutional amendment.** The measure 
repeals limitations on ad valorem property taxes for 
state appropriations; prohibits increasing present 
assessed valuation of improvements and tangible 
personal property, annually reduces the tax there- 
on, and exempts $1,000 of assessed improvements 
on land occupied by the owner as a home; limits 
tax moratoriums to improved property in one par- 
cel and ownership having an assessed valuation not 
exceeding $5,000; repeals sales, use, and private car 
taxes. 


Property Taxes 


The aggregate rate of tax for state and local pur- 
poses in Washington is not to exceed 40 mills (state 
not to exceed 2 mills) on a 50 per cent valuation 
under an initiated measure ** re-enacting the existing 
law. Arizona, also through the initiative, proposes * 
that (except for outstanding bonds and general serial 
obligation bonds hereafter issued and authorized by 
vote of the real property taxpayers) tangible prop- 
erty for state purposes shall not be taxed to exceed 
5 mills, for counties with a valuation not over 
$30,000,000, not to exceed 20 mills, and for counties 
over $30,000,000 not to exceed 10 mills. 

Removal of the required South Carolina 3 mill 
property tax or other state-wide property levy for 
school purposes is proposed by H. B. No. 2217 (consti- 
tutional amendment **). Initiated Missouri measures ** 
eliminate the state tax on property except for pay- 
ing the bonded debt, provide for the gradual elimina- 
tion of local property taxes for schools, and require 
the General Assembly within 6 years to provide for 
financing schools. A measure of the 1937 Florida 
legislature to be voted upon * proposes to require 
that provision be made for raising revenue to defray 
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state appropriations made for the benefit of a uni- 
form system of free public schools, and of the state 
institutions of higher learning as a part of the ex- 
penses of the state and on an equality therewith. 
A proposal *® of the New Hampshire Constitutional 
Convention authorizes the classification and taxation 
at a special rate for stock in trade and machinery 
in order to maintain and encourage the development 
of industry and business. 


Assessment of Property 


Assessment of lots at actual value as of January 
1, following subdivision, without regard to former 
value as acreage, is required by Virginia Ch. 91. 
Louisiana Act No. 113 provides additional procedure 
for cancellation of erroneous assessments. A one- 
man board of tax appeals was established by Con- 
gress for the District of Columbia under Public 
No. 519. 


Georgia H. B. No. 29 authorizes local units to 
set up boards of tax appeals and requires that the 
remedy before them be exhausted before appeal to 
the courts. By an Arizona initiated constitutional 
amendment,*° state lands sold on certificate of pur- 
chase shall be subject to taxation only for the total 
amount paid to the state in addition to improve- 
ments. 


Intangible Property Taxes 


Georgia H. B. No. 26 classifies intangibles and 
prescribes the following rates: (1) 10¢ per $1,000 on 
cash or money on deposit; (2) $3 per $1,000 for 
stocks, bonds or notes secured by real estate mort- 
gages, except stocks of Georgia corporations which 
have paid ad valorem taxes; (3) $1.50 per $1,000 
on first $5,000 ($3 on additional amounts) of deposits 
in building and loan associations insured by the 
Federal Housing Administration. 


By Kentucky Extra Session H. B. No. 10, all in- 
tangibles shall have a situs and be taxable in Ken- 
tucky so far as the General Assembly can 
constitutionally subject them to taxation. Another 
Kentucky Act of the Extra Session, H. B. No. 43, 
imposes a tax of 10 cents per $100 on the direct or 
contingent indebtedness of customers to brokers 
making purchases or sales in margin transactions. 

An Arizona initiated proposed constitutional 
amendment *! limits the rate of tax on intangibles to 
4 mills, except that money, deposits, gross credits, 
checks, etc., may be taxed at not exceeding 1 mill. 
None of the foregoing is applicable to bank stock 
or stock of other corporations using money to make 
money, but such stock shall be assessed at market 
value and taxed at rates not exceeding those for 
tangible property. 

The New York Constitutional Convention has 
proposed *” that intangible personal property shall 
not be taxed on an ad valorem basis or by an 
excise tax. 
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Exemption from Property Taxes 


Homestead exemptions are granted in one addi- 
tional state, proposed by constitutional amendment 
in two states, and increased in a fourth state. 
Georgia is the new state, S. B. No. 2 allowing a $2,000 
exemption to owner-occupied homes and farms from 
state, county and county school district taxes. An 
initiated Arizona constitutional amendment ** pro- 
poses a $5,000 exemption, while a Missouri initiated 
measure,** effective 4 years after ratification, ex- 
empts homes and furniture, the replacement cost 
of which does not exceed $5,000, and land, the value 
of which does not exceed $2,500. A Florida pro- 
posal ** of the 1937 legislature extending the exemp- 
tion to widows and minors will also be voted upon. 
Mississippi, by H. B. No. 2 of the special session, 
jumps its exemption from $2,500 to $5,000 and ap- 
plies it to all ad valorem taxes levied by the state 
or levied for maintenance and current expenses 
of counties, municipalities, school districts and road 
districts. 

All new homes built, or improvements made, after 
January 1, 1938, in Louisiana on which prevailing 
wages were paid for construction will be exempt 
from taxation for 3 years succeeding completion 
under the constitutional amendment ** proposed by 
Act No. 38. Mississippi H. B. No. 184 exempts house- 
hold furniture kept in the home, all farm implements 
used exclusively in the cultivation or harvesting of 
crops, removes the limitation on exemptions of guns, 
poultry and live stock, and adds horse drawn vehicles 
kept for use of the owner and boats, seines and 
fishing equipment used in fishing. 

Exemptions to new industry are being both ex- 
tended and restricted. The 10-year exemption 
Mississippi municipalities have been authorized to 
grant is reduced to 5 years by H. B. No. 464. In 
Louisiana, the 10-year exemption granted by the 
state is continued, but new contracts for exemption 
may not be entered into more than 3 years after 
ratification of the constitutional amendment *’ pro- 
posed by Act No. 37. Mississippi Extra Session S. 
B. No. 77 adds to the exempt list manufacturers of 
roofing, steel drums, metal fabrication, chemical 
wood work, golf clubs, textile shuttles, and sheet 
metal, and plants for storage, warehousing and com- 
pressing of cotton and other agricultural products. 
Arkansas H. C. R. No. 4 declares it to be the 
opinion of the Assembly that the 7-year exemption 
to textile mills applies to all fibre manufactured from 
cotton, corn, wood, rice, straw, soy beans and others 
from which cellulose is obtained. An _ initiated 
Arkansas constitutional amendment ** proposes to 
permit 10-year exemptions to new manufacturing 
establishments or additions to old ones. Mississippi 
H. B. No. 1092 exempts growing timber less than 
12 inches in diameter from ad valorem taxes. An- 
other Louisiana constitutional amendment *® pro- 
posed by Act No. 41, exempts certain bridges 
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thereafter erected across the Mississippi River under 
Congressional authority, where provision is made for 
present or future toll-free operation. 

United States property will be exempt under 
Massachusetts Ch. 47 so far as taxation is con- 
stitutionally prohibited; it was formerly exempt if 
constitutionally held and used for essential govern- 
ment purposes. Service charges in lieu of taxes on 
housing authorities are provided for by California 
Ch. 1, Illinois S. B. No. 38, and Massachusetts Ch. 
No. 484. Louisiana, Chs. 274 and 356, and Missis- 
sippi, by S. B. No. 134, authorize their tax com- 
missions to negotiate agreements for in lieu 
payments on lands acquired for rural rehabilitation 
and resettlement. 

Three new local associations are added to the 
exempt list by Virginia Ch. 296, and Public No. 
435 adds the Society of the Cincinnati and Public No. 
642 adds Y. W. C. A. property to the District of 
Columbia non-taxables. Massachusetts Ch. 317 
grants a $5,000 exemption to parsonages. The New 
York Constitutional Convention proposes *° to guar- 
antee religious institutions against alterations of 
exemptions. 

Improperly exempt property is the subject of an 
investigation by the New Jersey Tax Commission 
under A. J. Res. No. 2; the Commission is to re- 
turn such property to the rolls and present a report 
to the Governor and Legislature. 

Miscellaneous and other exemption statutes follow. 
Georgia S. B. No. 1 grants a $300 exemption to all 
personal property, New Jersey Ch. 390 exempts all 
moneys in banks belonging to persons or firms in- 
dividually or in a fiduciary capacity and Louisiana 
Act No. 199 (a proposed constitutional amendment,** 
exempts boats using gasoline as motor fuel. An 
initiated Missouri constitutional amendment ™ pro- 
hibits local property taxes on motor vehicles. By 
Mississippi Extra Session S. B. No. 36, all goods 
in or about to enter interstate or foreign commerce 
are made exempt from ad valorem taxation. 


Collection of Property Taxes 


Relief to property owners assumes a variety of 
forms. The time for paying certain taxes due in 
1938 was extended by Louisiana Act No. 399 and 
South Carolina H. B. No. 1790. Authority was 
granted Virginia cities, towns, counties, and districts 
by Ch. 94 and Ch. 98 to remit penalties on delinquent 
taxes for 1937 and previous years if the taxes are 
paid by December 5, 1938. Tax sales for 1938 were 
postponed by Mississippi H. B. No. 333 and Pennsyl- 
vania S. B. No. 14. An Act in Virginia, Ch. 230, 
authorizes cities and counties to postpone sales in 
any year not to exceed 3 years from the time other- 
wise fixed therefor. Extension of periods of re- 
demption for property already sold and permission 
to make payments for taxes on such property in 
instalments, are granted by California Ch. 17 and 
Louisiana Act No. 47. Ohio H. B. No. 828 author- 
izes instalment payment of delinquent taxes and 
discount for prompt payment. The rate of interest 
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on unpaid taxes is reduced in Massachusetts by Ch. 
330. Ohio H. B. No. 746, extends for another year 
an Act authorizing deductions from taxes owed by 
landlords in consideration for rent on houses occu- 
pied by persons on relief. 

More effective remedies are granted for collection 
of taxes. Louisiana Act No. 112 authorizes munici- 
palities to enforce taxes on property adjudicated to it 
by leasing or renting the property with right of sale 
atter expiration of the redemption period. Another 
Louisiana Act, No. 111, provides that property ad- 
judicated to the state shall continue to be assessed 
during the period allowed by law for its redemption. 
Virginia Ch. 293, makes specific provision for enforc- 
ing tax liens on real estate by suits in equity, and 
Ch. 292 provides that in certain suits for collection 
the benefit of purchase and any claim to title may 
be waived and reliance placed solely on the lien. 
Kentucky Extra Session H. B. No. 42 reduces the 
time for redeeming from tax sales from 5 years to 
2 years and allows sheriffs to sell either real or 
personal property for taxes instead of requiring them 
to dispose of personal property first. By Mississippi 
Extra Session S. B. No. 25, municipalities may tax 
all taxable property that has escaped taxation with- 
in the last 7 years, upon 10 days’ notice; provision 
is made for sale, and redemption within 2 years. 
Louisiana Act No. 280 makes it the duty of the 
Supervisor of Public Funds to take charge and con- 
trol of the office of any tax collector, whenever such 
office becomes vacant, and to perform the duties 
thereof until it is filled. 

Miscellaneous other acts follow: California Ch. 23 
regulates tax sales, tax deeds and redemptions, giv- 
ing the Controller General supervision over the 
procedure. Louisiana Act No. 235 provides for 
homesteading property adjudicated to the state for 
non-payment of taxes, and Act No. 330 provides a 
remedy at law in lieu of direct refund for recovery 
of taxes illegally exacted and for the protection of 
rights that may be alleged to be infringed under 
the tax laws of the state. New Jersey Ch. 26 author- 
izes municipalities to adjust or abate taxes owing 
from corporations under the jurisdiction of receivers 
or trustees appointed by a Federal District Court, 
or under the bankruptcy laws of the United States, 
or the New Jersey Court of Chancery. 


A Loaf of Taxes 


On every loaf of bread purchased in a retail store 
there are fifty-three hidden taxes, of which farmers 
pay six, grain elevators six, flour mills five, flour 
truckers seven, railroads eleven, wrapper manufac- 
turers seven and bakers eleven, according to a study 
by the Emergency Consumers’ Tax Council of New 
Jersey, an organization of housewives protecting 
consumers’ interests. 


Fishing and Figuring 

A survey of corporate taxation made by the head 
of a Miami advertising audit firm, who conducts his 
business by ship-to-shore telephone while yachting 
and fishing in Biscayne Bay, shows that corpora- 
tions in some northern states making an annual 
net profit of $500,000 could save $125,000 in taxes by 
being located in the Florida city. 
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Discriminations in Favor of Debt 


CRITICIZING the “discriminations in favor of debt 
in our present government policies,” a statement 
lately issued by the Twentieth Century Fund in be- 
half of its Committee on Debt Adjustment called for 
a program of reform whereby “federal and state gov- 
ernments, and regulatory agencies should strive to 
discourage debt financing rather than encourage it 
—as they now do through income tax policy, regulation 
of utility rates and control of local government debts.” 

Furthermore, the Committee report strongly recom- 
mends that “the nature and extent of such discrimina- 
tions” be given detailed study ; and that those in the 
tax structure—especially under the general property 
tax—be carefully examined with a view to reform. 

Besides forcing trustees and institutions to invest 
rather in debts, such as bonds and mortgages, and 
diverting private funds into debt investment by tax 
exemption, established government policies favor 
debt financing in other ways, the Committee report 
finds. The most important of those listed are: 
(1) The treatment of interest payment in corpora- 
tion income taxes; (2) the handling of utility rates, 
and (3) the financing of local public works. 

This recommendation is part of a series on public 
policy based by the Committee on the findings of a 
group of research specialists who for three years in- 
vestigated the nation’s post-war debt structure, and 
its tremendous shifts. The Committee will submit a 
detailed and concrete program of action designed to 


strengthen the debt structure against future business 
declines. 


The Committee report terms the “discrimination” 
it finds in the federal income tax on corporations “a 
major flaw in our tax structure which should be 
remedied as soon as possible. 

“The federal income tax on corporations,” the 
report says, “provides that the ‘income’ of a corpora- 
tion includes sums paid to stockholders as dividends 
and sums added to surplus, but not sums paid to 
bondholders as interest. Since dividends have ceased 
to be exempt from normal tax for the individuals 
receiving them, this means that income accruing to 
stockholders is taxed twice (once as earned by the 
corporation and once as received by the stockholders) ; 
while income accruing to bondholders is taxed only 
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once (as received by the bondholders). This discrimi- 
nation—especially with our present corporate normal 
tax rate of 19 per cent of ‘income’—imposes a heavy 
penalty on equity financing as opposed to debt financing. 

“Tf it is not legally possible to treat interest paid 
out as part of corporate income, the double taxation 
of dividends should be eliminated, and the loss of 
revenue made up by taxes which would fall both on 
bondholders and stockholders.” 


Labor and Business Aligned against 
Unfair Taxation 


An active labor trend toward closer codperation 
with business became evident at the American Fed- 
eration of Labor’s recent convention at Houston 
when the labor delegates attacked all punitive, dis- 
criminatory and confiscatory taxes, including the 
proposed Patman anti-chain store bill. 

The convention unanimously adopted a report au- 
thorizing the Executive Council to “study and take 
appropriate action concerning taxation that is not 
bona fide effort for the raising of revenue but punitive, 
discriminatory and confiscatory in form and intent.” 

The labor delegates then gave full approval to a 
report by the Federation’s legislative committee which 
branded the Patman bill as “in direct opposition to 
the entire trend of modern industrial development 
and of the established policy on the part of the public 
and organized labor.” 

In authorizing the appointment of the tax study 
committee, the A. F. of L. pointed out that “inequitable, 
discriminatory and punitive taxes frequently have 
detrimental effects not only upon the cost of living 
but upon wages, hours, working conditions and em- 
ployment.” 

Classed in this category was the Patman bill, re- 
garding which the convention’s legislative committee 
said: ‘The object of this proposed punitive tax is 
not the raising of revenue but the openly stated 
destruction of one form of retail distribution.” Be- 
cause the proposed law would dislocate upwards of 
one million wage-earners and have an immediate 
effect on living costs, a resolution was offered “con- 
demning and disapproving the Patman bill and all 
forms of taxation which would prostitute the taxing 
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power of the government to a weapon for destruction 
of worthy enterprises.” 

The committee pointed out that the Patman bill 
would adversely affect not only chain storé€ workers, 
but wage-earners in such allied fields as printing, 
teaming, building and manufacturing, and would 
hurt the entire population as consumers because 
“chain store operation results in lower prices of the 
necessities of life.” 

“Labor clearly realizes that it cannot obstruct the 
growth of technological efficiency,” the report stated. 
“Tt is our function to see that the wage-earner and 
the public receive their share of such improvement 
in better working conditions, lower prices and better 
quality products.” 

The action of the Houston convention closely fol- 
lowed the report of a special tax study committee 
of the Florida Federation of Labor, appointed last 
April to study the effects of taxation on wage levels, 
living costs, employment opportunities and labor’s 
social objectives. 

The Florida committee urged business and labor 
to codperate in a seven-point program for revision 
of the nation’s “dangerously patchwork” tax structure, 
based on “the common concern of industry and labor 
with the right to earn a living and the manner in 
which that living is affected by taxation.” 
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Estimated Federal Deficit for 1939 Higher 
Than All Uncle Sam’s Expenditures 
through Civil War 


The startling fact that the estimated federal deficit 
for the year 1939 is $133 million higher than the 
total amount of money spent by the Federal Govern- 
ment from the Revolutionary War to the Civil War, 
during the 76 years from 1789-1864, appears in a 
recent study by the Statistical Division of the National 
Industrial Conference Board. 

For 1939 the estimated federal deficit is $3,985 
million, while the Federal Government spent only 
$3,852 million for the entire period through 1864. 
One year’s deficit is over a hundred million dollars 
higher than 76 years’ expenses. 

Another interesting comparison shows that the 
deficit for the nine years, 1931-1939, is nearly $300 
million greater than federal expenditures for the 125 
years, 1789-1913. In other words, since 1931 our 
government has incurred a greater deficit, $24,814 
million, than it was able to spend in all the years up 
to the start of the World War, a sum of $24,522 million. 

The deficit for two months in modern times, July 
and August, 1938, is $40 million greater than the 


average amount spent per year during the period 
1900-1913. 


Wash Sales of Securities 


In Hanlin et al., Exrs.,. the Board of Tax Appeals 
recently passed upon the question of whether wash 
sales of securities were involved under Sec. 118 of 
the 1932 Act (similar to Sec. 118 of later Acts), decid- 
ing whether replacing securities purchased the same 
day were “substantially identical securities.” 

The following were held “substantially identical” : 
(a) Municipal bonds of the same obligor and of the 
same value, differing only in dates of maturity, the 
difference in maturity being four to ten months, and 
maturity being approximately 16 years in the future; 
and (b) Federal Land Bank bonds of the same value, 
issued by the same Federal Land Bank and differing 
only in a difference of two and one-half years in 
dates of maturity, but redeemable at option of obligor 
at any time after approximately six months, maturity 
being approximately 20'% to 23 years in the future. 

The following were held not to be “substantially 
identical”: Federal Land Bank bonds differing only 
six months as to maturity, approximately 21 years 
in the future, but issued by different Federal Land 
Banks. 

Board member Sternhagen dissented, stating in 
effect that rulings “seem to indicate a consistent ad- 
ministration of the statute which treats a difference 
in maturity date of bonds as disproving that they 
were ‘substantially identical” * * * The present 
opinion seems to provide a caveat if the disparity 
between maturity dates of otherwise similar bonds is 
wide enough, but it supplies no satisfactory standard 
which will enable either taxpayers or administrators 
to say with any assurance whether the loss in any 
case is deductible or not.” Board members Black 
and Leech agreed with this dissent. 
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Monopoly and the Excess Profits Tax 


(Continued from page 720) 
that made by A. R. Burns”; its outline will be fol- 
lowed closely in the next few paragraphs. 


Trade Associations 


Trade associations and industrial institutes, “organ- 
ized groups of producers of broadly similar com- 
modities or services,” (of, for example, lumber, 
cement, meat packing, cotton textiles, house furnish- 
ings, sugar, etc.) ° act to alleviate the rigors of 
competition. Some of their functions, such as co- 
operative research, standardization of accounting, 
and collection and furnishing of information regard- 
ing production, inventories, unfilled orders, capacity, 
and selling prices, do not of necessity lead to monopoly. 
They might just as probably lead to more rational 
and active competition. Co-operative control of out- 
put introduces more clearly monopolistic elements 
and, for some producers, monopoly profits. “Prices 
tend to be maintained upon a level that will keep 
even the highest cost firms in existence [it seems 
highly improbable that a firm would suicidally con- 
sent to an association’s policy that would destroy it] 
and give to others abnormally high returns.” ** By 
reducing the possibility of increasing output, it re- 
duces, without entirely eliminating, the incentive to 
technical improvements. This result of monopoly 
seems to be detrimental to social welfare yet does 
not necessarily produce excess profits. Trade as- 
sociations have also sought to control types of 
product and methods of selling. Burns concludes: 
The consequences of these policies are far from clear. 
Associations varied in the degree of their control over their 
members. They were hampered by producers who refused 
to join or who joined without fully accepting the policies 
of the association. They lacked any legal means of en- 
forcing their policies, some of which indeed were in con- 
travention of the laws. . .. They aimed in general at 
securing profits for all their members by maintaining prices 
and restricting output rather than by pressure to reduce 


the number of firms or increase the internal efficiency of 
producers.” 


Price Leadership 


A second device contributing to the decline of 
competition has been price leadership, which “exists 
when the price at which most of the units in an 
industry offer to sell is determined by adopting the 
price announced by one of their number.” ** The 
smaller the number of firms, the easier to establish 
and maintain such a policy. The higher the per- 
centage of overhead and the greater the amount of 
excess capacity, the more price competition is to be 
feared. There seems to have been price leadership 
in the steel, petroleum, agricultural implements, 
anthracite coal, tin cans, newsprint, corn products, 
alcohol, crackers, salmon, and some other industries. 
Whether or not monopoly profits have resulted de- 
pends, given the demand conditions, upon the prices 
the leader has set. The evidence seems to show that 
the prices were so adjusted as to yield sufficiently 

1? Burns, op. cit. 

* Ibid., p. 43. 

21 Ibid., p. 68. 


2 Ibid., p. 76. 
3 [bid., p. 76. 
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remunerative results to induce new producers and 
to support idle capacity. The technical situation of 
production, the relation to the markets, and the per- 
centage of utilization will vary for different producers, 
so that while some make excess profits others may 
make only normal profits. This monopolistic control 
may keep prices higher than they would be were 
there no leadership, and yet the excess may appear 
not as excess profit but as normal profit on excess, 
unutilized, capacity. Rivalry may exist in selling, 
advertising, or service so that profits may actually 
be no greater than in highly competitive fields. How- 
ever, effective price leadership may exact from the 
consumer a high price for the elimination of price 
competition. For that reason, it may present serious 
social problems. Thus, even though price leadership 
does not guarantee excess profits to all, if such profits 
result for certain firms, there seems little justifica- 
tion for their retention by the fortunate firm. 


Sharing the Market 


Equally difficult to locate and associate with excess 
profits is the monopolistic practice of “sharing the 


market,” which “occurs when output is controlled 


by reference to the share of the total sales of the 
product obtained by each firm.” ** Pooling and co- 
operative selling have been declared illegal. Trade 
association activities and agreements concerning 
the utilization of plants, such as those attempted by 
the Cotton Textile Institute, fir lumber manufac- 
turers, and glass producers, would, if successful, 
more probably reduce losses or equalize profits than 
produce large monopolistic excess profits. There is 
considerable evidence to indicate that the large meat 
packers agreed to “share the market,” but their profits, 
1.9 per cent for the ten-year period 1919-28,7> would 
not be called excessive. There seems to have been 
sharing of the market by anthracite producers. The 
fact that the market is shared gives no assurance that 
there are great profits, even if the objective and 
achievement are the full monopoly price. It may, 
of course, give rise to serious problems involving 
technical progress and excess capacity. However, 
the profits will depend upon the conditions of cost, 
especially the degree of utilization, and the demand. 
Obviously, producers will not consent to only partial 
utilization unless it promises to be profitable, but 
the profit may be the avoidance of the losses that 
result from remorseless competition. Some firms will 
presumably have a higher profit ratio than others, 
and some may well have profits that according to 
going standards are excessive. If so, a high tax on 
such profits would not seem unjust to the firm nor 
would it threaten society by discouraging production. 


Price Stabilization 


The stablization of individual prices during periods 
when economic conditions are changing must denote 
some degree of monopoly, some control over output, 
especially if there is capacity not being used. A 
wide variety of products are sold at a uniform price 





% Tbid., p. 146. 


2 Ralph C. Epstein, Industrial Profits in the United States (New 
York, 1934), p. 43. 
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during the season,”® or for periods of several months. 
Long-term contracts and guarantees against price 
decline provide some price stabilization, and some 
trade associations have facilitated price stabilization 
(for linseed oil and paper products, for example). 
Price leadership may encourage price stabilization. 
Steel prices have moved less than the average price 
of all commodities,?7 but some steel products, such 
as auto body sheets, fell with the average of com- 
modities. If there is unused capacity, as there has 
been in the steel industry, to maintain prices must 
indicate monopoly power, but monopoly power does 
not guarantee large profits. There may be no sales 
at the prices quoted, or there may be non-price com- 
petition or secret price-shading; idle overhead may 
eat into profits, or a low rate of profit on some prod- 
ucts may reduce the total profit. The costs of the 
firm may not fall.2* Periods of several months or 
years when prices of products, such as sulphur, salt, 
cement, cotton thread, newsprint, and soda crackers, 
have remained without change would indicate con- 
trol over price and output, but they do not in them- 
selves establish the fact that large profits have 
accrued. It seems logical that the price would be 
adjusted to the apparent advantage of the industry. 
If society feels that such a policy is contrary to the 
general welfare (society might prefer stabilization 
of employment to stabilization of prices), some 
method of control could possibly remedy the evil. 
The evil is probably idle productive capacity, for 
which consumers must pay as an element of the cost 
of the volume of the product that they consume or 
investors lose.?® If some producers reap excess prof- 
its over a sufficiently long period, such profits may 
well appear to be the fruits of an abuse of power, 
and to take them by taxation seems neither unfair 
nor threatening to effect the economy detrimen- 
tally.*° 


Price Discrimination 


Widespread attention has been paid to another 
“device” attributed to monopoly-price discrimina- 
tion. Burns defines this as occurring ““Whenever a 
seller sells a homogeneous commodity at the same 
time to different purchasers at different prices.” ™ 
It is under this guise that monopoly “masquerades.” *? 
Discrimination is made “according to the use of the 





** Burns, op. cit., p. 198. 

7 The attitude of two of the leaders of the steel industry was 
expressed at the meeting of the Iron and Steel Institute: ‘‘Both 
Mr. Farrell and Mr. Schwab appealed to the steel manufacturers 
to have some understanding without entering into any agreement 
contrary to the law, to stabilize prices. Mr. Schwab asserted 
that an industry already operating below a reasonable profit level 
would not bring in another ton of business by price slashing. 

‘We,’ Mr. Farrell said, ‘have got to set up a resistance against 

this constant pressure on the part of the buyers to ruin our busi- 
ness ! By what manner of means do people get it into their 
heads that if the production goes down they must sell cheap? 
We ought to get fair prices, and we have got to make up our 
minds that the principal factor in the situation is resistance to 
unfair buyers.’ ’’ New York Times, May 23, 1931, pp. 1, 4 

28 Mr. Farrell in the quotation cited in footnote 27, above, was 
also arguing against cuts in wage rates. 

2? Burns, op. cit., p. 268. Steel prices were adjusted to yield 
profits at 50 per cent of capacity utilization. 

* Burns, op. cit., p. 271. Epstein’s figures show industries with 
price stabilization as making above average profits. 

31 Ibid., p. 273. 

* Frank Albert Fetter, 


The Masquerade of Monopoly (New 
York, 1931). 
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product—in the cases of electricity, milk, grapes, 
glass, aluminum.®* Discrimination also occurs ac- 
cording to the trade status of the buyer, i.e., his 
treatment depends on whether he is a wholesaler or 
a retailer. 


The most widely criticized type of price discrinit- 
nation is geographical. It exists when “any seller 
disposes of his products at prices which, after de- 
duction of any transportation expenses incurred by 
the seller on the finished product, yield net prices 
at the point of production varying with the 
geographical location of the buyers.”** Where 
transportation costs are relatively small, the dis- 
crimination is insignificant. A buyer near the point 
of origin contributes more to the income of the pro- 
ducer than a more distant buyer. Some sales yield 
excess profits, others may cover only direct costs 
(with little or no allowance for overhead) ; the av- 
erage for the firm may be only a normal return. 


One form of this discrimination is the zone-price 
system, where delivered prices are uniform for all 
destinations. Another form of geographical price 
discrimination is the basing-point system, existing 

“whenever goods are sold at delivered prices calcu- 
lated by adding together the price at a basing point 
and the cost of transportation from that point to 
the point of delivery.” *° “They occur in industries 
in which transportation costs comprise a large part 
of the cost of the delivered product, overhead costs 
are important, the number of producers is fairly 
small, and production and demand widely scat- 
tered.” *® The considerations involved are complex 
and not capable of simple or satisfactory answers. 
The most notorious examples of basing-points ap- 
peared in the lumber, metal (Pittsburgh plus), and 
cement industries. The power to initiate and main- 
tain such a discriminatory policy evidences consid- 
erable monopoly control, and, if the firms using it 
make profits that society considers excessive, a tax 
on such gains would seem to place a levy on the 
fruits of an abuse of power. Some sales would yield 
much larger net gains than others, but the admin- 
istrative problems of segregating these gains for a 
special tax and equitably allocating the overhead 
costs would seem to preclude anything but a tax on 
the firm as a whole. Moreover, discrimination may 
not yield excess profits for the entire firm.*? 


The existence of powerful elements of monopoly 
in the modern economy seems beyond dispute, but 
that these elements lead always to profits that could 





33 The Aluminum Company of America has reputedly one of the 
most secure monopolies in this country. It must, however, face 
some competition from substitutes, such as copper. An interest- 
ing example of its discrimination is cited by Burns, op. cit., pp. 
276-277, summarizing Henderson, op. cit., p. 22. ‘‘Prior to 1935 the 
company apparently sold aluminum at 23.0 cents per pound but 
sold aluminum made into cable (at a fabricating cost of 6 cents 
per pound) at 17.5 cents per pound. The price obtainable for 
aluminum cable was limited by the price of copper cable. This 
differential could be maintained only by requiring purchasers of 
cable to agree to use it only for transmission purposes.”’ 

% Tbid., p. 280. 

% Tbid., p. 290. 

% Tbid., p. 291. 


* Twenty-one Portland cement manufacturers, with an average 
capital, including funded debt, of $11,730,000 in 1928, averaged a 
14.2 per cent return on capital (excluding funded debt) for the 
period 1919-28. Epstein, op. cit., pp. 72-3. 
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be called excessive is hardly conceivable.** The stu- 
dent of taxation who is interested in the possibility 
of taking the monopoly gains for the public ex- 
chequer may find another approach to the problem 
helpful. 


Statistics on Profits 


What evidence is at hand that excess profits are 
being made? Data on earnings and profits are most 
elusive. What are profits? What is the proper capi- 
talization? What allowance need be made for risk, 
and how long should the accounting period be? 
What is the proper depreciation and obsolescence 
allowance? How can monopoly gains from one or 
a few lines of a large business be segregated? What 
are, properly, wages of management and what prof- 
its? 39 

Some studies of profits have been made.*° Incon- 
clusive and possibly misleading as the data are, 
they nevertheless show an extremely wide variation 
in earnings between firms within a single industry 
and between different industries. 


Epstein’s Study 


Perhaps the most illuminating are Epstein’s fig- 
ures, covering 3,144 large corporations that re- 
mained in business during the whole of the ten-year 
period 1919-28; this period included some poor years 
but on the whole was probably exceptionally pros- 
perous so that the sample is biased in favor of high 
returns. Though the sample is limited,*? an excess 
profits tax is concerned chiefly with extreme cases 
of large returns, albeit some average or norm is a 
requisite for comparison. 

“For the ten-year period 1919-28 as a whole, the 
aggregate net earnings of these 3,144 large corpora- 
tions amounted to 10.5 per cent upon their com- 
bined investment before taxes, and to 9.2 per cent 
after taxes. In other words, an owner of the capital 
stocks of all these corporations would over this ten- 
year period have average approximately a 9 per cent 
return upon his equity. .’4 The net earnings 
are the income of a corporation after the payment 
of all business expenses and fixed charges, including 
interest on funded debt.** These are average figures 


3% An interesting device used by a particular industry is the 
block-booking of the moving-picture producers. This compels the 
distributor to rent the films in blocks of twenty-five or more. That 
this control is based upon monopoly can hardly be questioned. It 
may lead to excess profits, but more probably it insures about 
normal profits on excess capacity. This presents an obvious case 
in which the problems created by monopoly power—problems of 
taste and suggestion also—extend far beyond the return accruing 
to the producer. The excess profits tax could reach only the 
returns. 

%° Is the function of the entrepreneur, as opposed to the manager, 
to secure exceptional, semi-monopolistic advantages? 

Epstein, op. cit.; Sloan, op. cit.; William Leonard Crum, 
Corporate Earning Power (Stanford, California, 1929); Raymond 
T. Bowman, A Statistical Study of Profits (Philadelphia, 1934); 
S. H. Nerlove, A. Decade of Corporate Incomes (Chicago, 1932); 
H. B. Summers, ‘‘A Comparison of the Rates of Earning of Large- 
Scale and Small-Scale Industries,’’ Quarterly Journal of Econom- 
ics, XLVI (May, 1932) pp. 465-79. The data submitted to the 
Securities Exchange Commission will provide valuable material 
for further studies. None of these studies covers enough of the 
depression period to be as representative as one would want for 
determination of policy. 

“| Epstein, op. cit., pp. 455ff. discusses the limitations. 

“ Ibid., p. 40. “Taking industry as a whole, then, for the period 
between 1920 and 1930, the sum total of invested capital [he uses 
all corporations reporting for income tax] has earned a return 
~" than the yield on high grade bonds.’’ Nerlove, op. cit., 
p. 40. 

8 Epstein, op. cit., p. 595. 
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including losses as well as gains. Certain industries, 
however, made considerably greater profits.** 
The most profitable industries as cited by Epstein 
are shown in the following table.*® 
Net income 


upon 
investment, 
average, 
Number 1919-28 
Industry of firms (In per cent) 
Toilet preparations ................ 9 31.6 
a.) errs 20 25.6 
Scientific instruments .......... a2 25.5 
Miscellaneous printing and publish- 
SRR a”, Sree We 17 22.9 
Proprietary preparations ...........56 20.8 
I SI 5 oo icsica ck ewe we ew 32 19.7 
Sa 21 17.8 
I ies eaters, 5 eo Snertoan a 26 17.7 
Road mancmimery ....... 2... cess 22 17.5 
ES ee 25 17.3 


Not only are certain firms more successful than 
others—three chemical companies in 1928 made over 
two hundred per cent—** but certain industries over 
a period of ten years made profits on investment 
twice or three times the average of the manufac- 
turing firms studied. If the average of all corpora- 
tions reporting for the income tax were used, the 
spread of the profits above the average would be 
much greater.** The data do not allow one to com- 
pare the firms with those reputedly possessing 
monopoly power. In several of these lines patents, 
trademarks, and copyrights play important parts.*® 
Expanding markets may be the more important as- 
pect accounting for large profits of makers of motor 
vehicles and road machinery. 

One of the most perplexing problems of taxing 
excess profits is the determination of capitalization, 
especially the value of intangibles—goodwill, patents— 
specialized equipment, etc. The figures used here 
are those given by the companies themselves but, 
excepting for the first three years, not at a time 
when there was a tax on excess profits. It is inter- 
esting to note that, of 2,046 manufacturing com- 
panies studied, the total valuation placed on patents 
and goodwill was 4.9 per cent of total capitalization, 
$1,000,000,000 out of the total of $21,000,000,000.*° 
Some estimates were high, however; newspapers 
and magazines gave an estimate of 28.1 per cent, 
while the extreme was 42 per cent. Figures for the 
eight highest are: °° 


Original 
earnings Earnings 
rate rate 
including excluding 
intangibles intangibles 
Group (In per cent) (In per cent) 
Confectionary a 18.4 22.9 
Tobacco ah dante ne ce 20.3 
Men’s clothing oe me 157 
Stationery ... ee 8.8 
Newspaper publishing sg: savers Ae 25.3 
Proprietary preparations .....21.0 28.0 
Toilet preparations .. ive A 54.0 
Printing machinery .......... 9.1 12.1 





“4 Ibid., pp. 101-2. 

% Ibid., pp. 43, 73. Because the figures are averages. Particu- 
lar firms may often have diverged even more from the average. 

“ Tbid., p. 135. 

“' Ibid., pp. 25, 49. Average earnings during 1924-28 of 300,000 
corporations were 6.2 per cent after payment of taxes. 

4 Ibid., p. 111. 

# Tbid., pp. 528-29. 

5 Tbid., p. $30. 
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If these valuations of intangibles are excessive, the 
true earnings must lie between these figures. General 
Klectric Co. carries its patents at $1.00.°1 Epstein 
believes that today there is general under- rather 
than over-valuation of capital assets.*? 


Sloan’s Study 


Another type of study made of earnings of spe- 
cific corporations of the prosperity years of 1926 
and 1927 uses the data in the annual statements. A 
few extreme cases of earnings were: ** 

Return on all invested 
capital in per cent 


1926 1927 
Rambert Cos... .ccssccecs .... 161.80 181.10 
rere vexeasa Wane 60.40 
Canada Dry Ginger Ale, Inc... 48.31 57.80 
ee .. 2100 57.20 
Curtis Publishing Co. . 48.55 54.25 
Hecla Mining Co. .......... 73.30 39.30 
Life Savers ....... «2 4a00 37.55 
General Motors .... eee 31.00 


Sloan lists fifty corporations that earned over 20 per 
cent on invested capital in 1927. The figures are 
for only two years and are less representative than 
those given by Epstein. However, they give a bet- 
ter idea of what particular firms are making large 
profits. Each of the fifty companies with the largest 
profits possesses, it seems, one or more of the char- 
acteristics that give monopoly advantages—trade- 
marks, patents, copyrights, size, advantageous location, 
possession of natural resources. 

Statistical data do not prove that over a suffi- 
ciently long period of time all firms exercising 
monopoly power reap excess profits; the data do 
indicate, however, that many of the firms with the 
largest profits are firms with some monopoly power. 


Conclusions 


Conclusions of theoretical economic analysis indi- 
cate that: (a) due in part but only in part to neces- 
sary technical conditions of production substantial 
elements of monopoly exist in the American econ- 
omy; (b) causal relationships between monopoly 
and serious social problems undoubtedly exist; (c) 
monopoly will not necessarily produce exceptionally 
large returns on total investment; and (d) factors 
in practice limiting the effective extent of the ex- 
ercise of monopoly power must be taken into con- 
sideration. 

Theoretical economics does not, however, offer 
substantial help in deciding on a practical course of 
action regarding taxation of monopoly profits. A 
study of certain industrial policies has disclosed de- 
vices that tend to foster monopoly without, however, 
guaranteeing that large profits will result. A sample 
of studies of corporation profits indicates a wide 
variation in realized profit and for some firms a sub- 
stantial positive deviation from the average. 

While admittedly the taxation of excess profits 
would not reach the most important problems pre- 





51 Ibid., p. 539. 
52 Tbid., p. 543. 
53 Sloan, op. cit., p. 153. 
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sented by monopolies, the writer tends to recom- 
mend enactment of a tax on exceptionally high 
returns in the belief that such a tax would tend to 
take for social purposes what in most cases would 
be monopoly profits. Experience with a true excess 
profits tax (as contrasted with the existing tax called 
by that name) would also be of substantial value in 
case of a war or a period of rapidly rising prices 
when an excess profits tax might be desired to play 
an important part in the fiscal system. The writer 
wishes to urge extreme caution and conservatism 
in setting up any tax of this sort (long averaging 
periods, initially low rates, generous provisions for 
meeting exceptional cases, etc.).°4 


All U.S. Battleships Could Be Sunk 
with Motorists’ Annual Tax Bill 


Every battleship in the war fleet of the United 
States could be sunk by the weight of the annual tax 
bill paid by the motorists to the federal and state 
governments! 


If motorists paid in pennies their gasoline taxes and 
other automotive levies in a lump sum once a year, 
an average of 36 pounds of money would be required 
of each motorist. One cent weighs 48 grains and 
there are 146 cents in an avoirdupois pound. The 
average motorist pays $53 annually in automotive 
taxes, chiefly in pennies on the gasoline that he uses. 


A total of 540,000 tons of pennies would be required 
annually to pay the automotive tax bill on the 30,000,000 
motor vehicles in the nation. Since the total dis- 
placement of all American battleships afloat is only 
474,300 tons, motorists’ tax pennies placed in the 
ships would send them to the bottom. 


Estate Tax Regulations Amended 


T. D. 4868, currently released, amends Art. 18, Reg. 
80, re “transfers with possession or enjoyment re- 
tained,” and Art. 19, re “transfers with right retained 
to designate who shall possess or enjoy.” The Articles 
are completely revised to clarify the effect of Sec. 
302 of the 1926 Act as twice amended. Art. 26 is 
also amended as to the deduction from gross estate 
of interest on insurance loans, a cross reference being 
changed. 


Taxes in Place of Bacon 


A study of a typical American family’s food pur- 
chases made by the National Consumers Tax Com- 
mission, discloses that hidden taxes consumed in a 
year the equivalent of 578 loaves of bread, or 165 
pounds of butter, or 144 dozen eggs, or 156 pounds 
of bacon. 





34 The history of the undistributed profits tax, the structure of 
the tax, and the way in which it was handled, may have important 
lessons for the student of taxation and politics. A more gradual 
program and a more generous law (with provisions for offsetting 
losses, etc.) might have proved wiser. 
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Are U. S. Shareholders Taxable for 
the Undistributed Income of Personal 
Holding Companies? 

(Continued from page 714) 
contemplation of death and requiring the value of 
the gift to be included in computing the estate of 
decedent subject to the transfer tax, is so grossly 
unreasonable as to violate the due process clause 
of the Fifth Amendment. 


Constitutional Problems Revisited 


Do the definition of “income” in the Sixteenth 
Amendment, as announced in the Eisner v. Macom- 
ber case; the concept, generally adhered to for tax 
purposes of a distinct corporate personality ; and the 
constitutional limitations guaranteed by the Fifth 
Amendment, represent insuperable obstacles to the 
validity of the tax on United States stockholders for 
their pro-rata share of the income of foreign personal 
holding companies? It is submitted that: 

The Supreme Court has repudiated the “ratio deci- 
dendi” of Heiner v. Donnan and Hoeper v. Tax Com- 
mission; or, at least, those cases are not controlling here. 

The Supreme Court’s concept of a distinct corporate 
entity, generally, for tax purposes, is not as definite as 
it has been alleged to be,*® and that a clear, practical 
and realistic approach to the corporate entity difficulty 
in tax cases will result in the decision that the statute 
under consideration here is constitutional. 


Due Process Revisited 


In Reinecke v. Smith *® and Burnet v. Wells ** the 
Supreme Court announced that “refinements of title” 
would not be considered in cases where the taxpayer 
sought to evade taxes or preclude the legislative 
power to tax thereby. In the latter case the Gov- 
ernment was attempting to invoke Section 219 (h) 
of the Revenue Acts of 1924 and 1926. The Supreme 
Court held that where an irrevocable trust is estab- 
lished to pay for premiums on insurance on the 
settlor’s life, collect the policy upon his death, and 
hold or apply the proceeds, under the trust, for the 
benefit of his dependents, income of the trust fund 
used by the trustee in paying the premiums is tax- 
able to the settlor as part of his own income. Mr. 
Justice Cardozo pointed out: 

“The purpose of the law is disclosed by its legislative 
history and indeed is clear upon the surface. When the 
bill which became the Revenue Act of 1924 was introduced 
in the House of Representatives, the report of the Committee 
on Ways and Means made an explanatory statement. Re- 
ferring to Section 219 (h) it said: ‘Trusts have been used 
to evade taxes by means of provisions allowing the dis- 
tribution of the income to the grantor or its use for his 
benefit. The purpose of this subdivision of the bill is to 
stop evasion’ ... One can read in the revisions of the 
Revenue Acts the record of the Government’s endeavor 
to keep pace with the fertility of invention whereby the 
taxpayers had contrived to keep the larger benefits of own- 
ership and be relieved of the attendant burdens.” 

The Court, in upholding the position that certain 
technicalities of ownership would be disregarded in 
order to prevent tax avoidance, said: 





* Brewster, supra note 20, at p. 114. 

# 289 U. S. 172 (1933). 

“ 289 U. S. 670 (1933). 

* House Rep. No. 179, 68th Cong., First Sess. (1921) p. 21. 
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“Refinements of title have at times supplied the rule when 
the question has been one of construction and nothing 
more, a question as to the meaning of a taxing act to be 
read in favor of the taxpayers. Refinements of title are 
without controlling force when a statute, unmistakable in 
meaning is assailed by a taxpayer as over passing the 
bounds of reason, an exercise by the lawmakers of arbi- 
trary power. In such circumstances the question is no 
longer whether the concept of ownership reflected in the 
statute is to be squared with the concept embodied, more 
or less vaguely in common law traditions. The question 
is whether it is one that an enlightened legislature might 
act upon without affront to justice. Even administrative 
convenience, the practical necessities of an efficient system 
of taxation will have heed and recognition within reason- 
able limits” . . . Liability does not have to rest upon the 
enjoyment by the taxpayer of all the privileges and benefits 
enjoyed by the most favored owner at a given time or 
place .. . Government, in casting about for proper sub- 
jects of taxation, is not confined by traditional classifica- 
tion of interest or estates. It may tax not only ownership, 
but any right or privilege that is a constituent of owner- 
ship™® ... Liability may rest upon the enjoyment by the 
taxpayer of privileges and benefits so substantial and im- 
portant as to make it reasonable and just to deal with him 
as if he were the owner and to tax him on that basis. 
A margin must be allowed for the play of legislative judg- 
ment. To overcome this statute the taxpayer must show 
that in attributing to him the ownership of the income of 
the trusts, or something fairly to be dealt with as equivalent 
to ownership, the lawmakers have done a wholly arbitrary 
thing, have found equivalence where there was none nor 
anything approaching it, and laid a burden unrelated to 
privilege or benefit™ ... The statute, as we view it, is not 
subject to that reproach.” 


In Helvering v. City Bank Farmers Trust Company,” 
the Supreme Court upheld Section 302 (d) * of the 
estate tax whereby there must be included in the 
gross estate property transferred in trust, but sub- 
ject to a power of revocation in the settlor and a 
beneficiary. The basis of the decision was that the 
provision was reasonably intended to prevent avoidance 
of the tax through the use of a complacent bene- 
ficiary. In this case the transfer of the property 
had been completed with the creation of the trust, 
but the Court rejected the argument that taxation 
of the corpus to the settlor’s estate meant taxing 
the property of the transferee as that of the settlor. 
Consequently, the “ratio decidendi” of Heiner v. Don- 
nan was rejected, and it appears that administrative 
necessity justifies measures to prevent tax avoidance, 
which might otherwise be considered unconstitutional.™* 

All in all, it appears that the realism with which 
the Supreme Court has applied the Constitution to 
these tax cases has initiated a new concept of tax 
evasion and avoidance.” Attempts of the legislature 
to close so-called “loopholes” in the revenue will be 
guided by what Mr. Justice Cardozo called “a meas- 
ure reasonably calculated to prevent avoidance of a 
tax” ** and not by “refinements of title.” °7 There- 
fore, it is reasonable to conclude that the Supreme 





# Milliken v. U. S., 283 U. S. 15, 24, 25 (1931); Reinecke v. Smith, 
289 U. S. 172 (1933). 

%® Bromley v. McCoughlin, 280 U. S. 124, 136 (1929); Nashville, C. 
and St. L. Ry. Co. v. Wallace, 288 U. S. 249, 268 (1933). 

51 Purity Extract and Tonic Co. v. Lynch, 226 U. S. 192, 204 
(1912); Hebe Co. v. Shaw, 248 U. S. 297, 303 (1919); Milliken v. 
U. S., 283 U. S. 15 (1931). 

52 206 U. S. 85 (1935). 

53 Revenue Act of 1926. 

54 Lowndes, ‘‘A Day in the Supreme Court with the Estate Tax,”’ 
(1936) 22 Va. L. Rev. 261. 

55 Ibid. Also see 84 U. of Pa. L. Rev. 400; 49 Harv. L. Rev. 491; 
36 Col. L. Rev. 333. 

56 Burnett v. Wells, 289 U. S. 670, 678 (1933). 

3t Ibid. 
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Court will only recognize an infringement on the 
taxpayers’ guarantee of due process where the means 
provided are unreasonable, or oppressive.** 


Corporate Entity Revisited 


The Supreme Court having waived “technicalities 
of ownership in order to prevent tax avoidance,” *° 
the question remains whether it is prepared to “re- 
pudiate the concept that a corporation is separate 
from its stockholders for tax purposes.” ® In the 
first place, that which has been referred to as a 
“concept of distinct corporate entity” is hardly a 
concept at all, but only a confusion of cases. It is 
true that the courts, in general, have given lip serv- 
ice to a doctrine of corporate entity, but an analysis 
of the cases offers only precarious precedents for any 
new situation which may arise. 

At an early date, 1819, Chief Justice Marshall de- 
fined a corporation as “an artificial being, invisible, 
intangible, and existing only in the contemplation 
of law; being the mere creature of the law it pos- 
sesses only those properties which the charter of 
its creation confers upon it either expressly or as 
an incidental to its very existence.” * 

Mr. Justice Marshall’s definition of a corporation 
has been supplanted by a new view which compre- 
hends a corporation as a corporate personality of its 
members, rather than a corporate personality dis- 
tinct from its members. The corporate personality 
is the total of the rights and obligations which the 
members have in their distinct corporate capacity. 

In Eisner v. Macomber, Mr. Justice Pitney challenged 
the power to look behind the corporate entity stating :* 

“But looking through the form, we cannot disregard 
the essential truth disclosed; ignore the substantial differ- 
ence between the corporation and the stockholder; treat 
the entire organization as unreal; look upon the stockhold- 
ers as partners, when they are not such; treat them as 
having in equity a right to a partition of the corporation 
assets, when they have none; and indulge in the fiction 
that they have received and realized a share of the profits 


of the company which in truth they have neither received 
nor realized.” “ 





58In Helvering v. City Bank Farmers Trust Co., 296 U. S. 85 
(1936) the court distinguished that case from Heiner v. Donnan 
and Hoeper v. Tax Commission because the latter cases exceeded 
“the limits to the power of Congress to create a fictitious status 
under the guise of supposed necessity’’. 

5° Brewster, supra note 20, at p. 114. 

8 Ibid. 

8! Dartmouth College v. Woodward, 4 Wheat. 636 (1819). 

® Stevens, Handbook on Law of Private Corporations, (1936) p. 9. 

63 252 U. S. 189, 214 (1920). 

*4See Ballantine, ‘‘Corporate Personality in Income Taxation’, 
(1921) 34 Harv. L. Rev. 573, where the author points out that Mr. 
Justice Brandeis, opposed to the declaration of the majority, said 
in his dissent: 

‘‘No reason appears, why Congress, in legislating under a grant 
of power so comprehensive as that authorizing the levy of an in- 
come tax, should be limited by the particular of the relation of 
the stockholder to the corporation and its property which may, in 
the absence of legislation, have been taken by the Court.’’ 
Ballantine’s conclusion is that ‘‘the broad declaration in the 
opinion of the (majority) is hardly to be taken . . . as applicable 
to a consistent plan for taxing in an appropriate case income of a 
corporation as it accumulates as that of the stockholders. . : 
the Court has (Eisner v. Macomber) no occasion to decide the 
question whether Congress might have taxed the stockholder upon 
his individual share of the corporation earnings. Congress plainly 
had not done so under the statute before the Court. It had treated 
the income of the corporation as belonging to it and not to the 
stockholders, and hence as subject to tax to the corporation and 
at the same time attempted to treat a stock dividend as constitut- 
ing, like a cash dividend, a distribution of those earnings con- 
stituting income to the stockholders. The decision turned upon the 
question of whether a stock dividend could be treated as a dis- 
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As it has been pointed out, above, in Donnell v. Her- 
ring-Hall-Marvin Safe Company® and in Klein v. 
Board of Tax Supervisors of Jefferson County,®® Mr. 
Justice Holmes defended the corporate entity doc- 
trine.*? However, this principle of corporate entity 
has been applied, qualified, and disregarded to such 
an extent that its exact application to any particular 
new situation is vague, to say the least. Mr. Justice 
Holmes has had at least two occasions to disregard 
the corporate entity,®* in order to prevent the “cor- 
porate fiction becoming a non-conductor in the 
wrong place.” ® The Supreme Court, in other in- 
stances, has not been consistent in the cases which 
invoke a change in the structure of a corporation. 
In Weiss v. Stern™ the Court held that where the 
assets of a corporation are transferred to a new 
corporation, and the stock of the latter corporation 
is distributed to the stockholders of the old, no in- 
come taxable to the stockholders results because the 
old and the new corporation are basically identical. 
However, in Marr v. United States™ and in Cullinan 
v. Walker*® the Court reached the opposite result. 
The conflict has been explained on the basis that 
Weiss v. Stern was incorrectly decided; yet, it has 
been cited by the Supreme Court and followed by 
the lower Courts. Actually, in these cases, the 
Supreme Court has created conflicting lines of deci- 
sions as a result of its indefinite stand on the cor- 
porate entity problem.” 

The disregard of the corporate entity in income 
tax cases involving parent and subsidiary corpora- 
tions has been said to be supported by two decisions 
of the Supreme Court in 1918. Southern Pacific Co. 
v. Lowe™ and Gulf Oil Corporation v. Llewellyn." 
In these cases the Court held that a dividend paid 
by a wholly owned subsidiary to the parent corpora- 
tion out of earnings accrued before March, 1913, was 
not income of the parent corporation. Although 
these cases offer no rule of general application be- 
cause they are expressly limited to the facts, and 
because the Supreme Court has since held that a 
wholly owned subsidiary is a separate entity,’’ they 
indicate the confusion that exists in the application 
of the corporate entity rule.” 





tribution by the corporation and was based upon the essential 
and controlling fact that the stockholder has received nothing out 
of the companies assets for his separate use and benefit.’’ 

6% 208 U. S. 267 (1908). 

6 282 U. S. 19 (1930). 

@ Id, at 24. 

6 U, 8. Grain Corp. v. Phillips, 261 U. S. 106; U. S. v. Walters, 
263 U. S. 15. 

6 Wormser, supra note 34, at p. 37. 

7 265 U. S. 242 (1924). 

11 268 U. S. 536 (1925). 

72 262 U. S. 134 (1923). 

73 Bowers v. Lawyers’ Mortgage Co., 285 U. S. 182, 188 (1932); 
A. C. Investment Association v. Helvering, 68 F. (2d) 386, 390 
(1933); Burnet v. Kountze, 66 F. (2d) 141, 144 (1933); Shreveport- 
El Dorado Pipe Line Co. v. McGraul, 63 F. (2d) 202, 204, (1933). 

74 Finklestein, ‘‘The Corporate Entity and the Income Tax,”’ 
(1935) 44 Yale L. J. 436. 

™ 247 U. S. 330 (1918). 

76 248 U. S. 71 (1918). 

7% Burnet v. Commonwealth Improvement Co., 278 U. 8. 415 (1923). 

78 See Latty, Subsidiaries and Affiliated Corporations, (1932) 
p. 72, where the author reviews the situation by saying: ‘‘Some 
tax cases purport to be decided on the ground that a corporation 
is something entirely different from the stockholder; others that 
the corporation (after all, really, in substance, etc.) is the same 
as the stockholders. Reliance on a tax case in another situation, 
whether it be a situation involving inter-corporate liability, turn- 
over, or any of the other corporate problems is embarrassing both 
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In Procter and Gamble Co. v. Newton,’® Judge 
Learned Hand recognized the difficulty in determin- 
ing in which cases the corporate entity will be pierced 
in assessing the income tax, when he stated: 

“If our law regarded a corporation as an association of 
individuals created for the purposes defined in their char- 
ter, whose extent was measured as we measure that of 
a consensual association, like a partnership .. . the result 
would be simple. Such a corporation would be immanent 
in everything which was done in execution of its purposes. 
Or, if we had the hardihood to adhere to the rigid con- 
vention of a corporation persona, in which however empty 
a shell, all rights reside, and to which all duties attach, 
whatever the strain on our moral predilections, at least 
we should have a workable concept. As it is, our law 
has been baffled by the problem and has waivered between 
the two alternatives.” 


Corporate Entity Qualified Further 


There is another group of cases which qualifies the 
rule of a distinct corporate entity by holding that 
when the notion of legal entity is used to defeat public 
convenience, justify wrong, protect fraud, or defend 
crime, the law will regard the corporation as an 
association of individuals.*° Unquestionably, the 
Supreme Court has recognized in general, that a 
corporation is a personality separate and distinct 
from its stockholders. However, that Court has not 
permitted the separate corporate entity to be util- 
ized to defeat the ends of justice; nor has it been 
permitted to become so basic in our law that the 
court no longer remembers its objects and purpose 
to the exclusion of the actual substance behind. “It 
must not be converted into a fetish. It must not be 
worshipped in the way savages worship a red cow 
or spirit.” §* Certainly the corporate entity should 
not be recognized when recognition would result in 
decisions contrary to the purposes which initiated 
that concept or where litigation can-be better settled 
by non-recognition.** 


Finally, although there are a great many cases 
which deny the right to look through the corporate 
entity for tax purposes, yet, in predicting the stand 
of the Supreme Court in a situation where a statute 
expressly provides for lifting the corporate veil, con- 
siderable weight must be given to the fact that the 
majority of those cases have protected the revenue 
by refusing to disregard the corporate entity, be- 

cause the Government was upholding the entity 
there, and the taxpayer was denying its existence.* 
In other words, since the Supreme Court has empha- 


78 Continued 
to the party who relies upon it, and to the party who claims its 
inapplicability; to the former because as many cases can probably 
be cited which purport to hold to the contrary, to the latter 
because he is hard put to it to give a reason for the actual 
decision which will explain its soundness on its particular facts. 
. Once the Court knows whether it wants to tax or not to 
tax, it can shape its entity theory accordingly. Conceivably, in 
a case where the Court simply does not know which way to go, 
some concept of corporate entity may turn the scales.’’ 

79289 Fed. 1013 (1923). 

8% Boatright v. Steinite Radio Corp., 46 F. (2d) 385 (1931); 
Buick Motors Co. v. City of Milwaukee, 43 F. (2d) 385 (1930): 
Majestic Co. v. Orpheum Circuit Inc., 21 F. (2d) 720 (1927): U 
v. Milwaukee Refrigerator Transit Co., 142 Fed. 247 (1905). 

8t Wormser, Disregard of the Corporate Fiction, (1927) p. 23. 

82 Stevens, op. cit., supra note 60, at p. 16. 

8 Burnet v. Commonwealth Improvement Co., 287 U. S. 415 
(1932); Burnet v. Clark, 287 U. S. 410; Dalton v. Bowers, 287 U. S. 


404 (1932): Wolford Realty Co. v. Rose, Collector of Int. Rev., 


286 U. S. 319 (1932); Klein v. Board of Tax Supervisors of Jeffer- 
son County, 282 U. S. 19 (1930). 
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sized the practical necessity of an efficient tax system,** 
and the courts apparently frame their entity concept 
after they decide whether the tax should be upheld 
or not, the Supreme Court will be more bound to 
adhere to “necessity” than “entity.” 


It is evident, at least, that if the Supreme Court 
upholds the foreign personal holding company tax 
it can hardly be s said that the Court will be creating 

“serious confusion” by breaking down “the principle 
of a corporation being a taxable entity, distinct from 
its stockholders” *° in an instance where great con- 
fusion already exists.*® 

The Supreme Court of the United States has pro- 
mulgated a new concept of tax evasion and avoid- 
ance in Reinecke v. Smith, Burnet v. Wells, and 
Helvering v. City Bank Farmers Trust Co., the es- 
sence of which is this: That “refinements of title” 
will not be allowed to frustrate the legislative power. 
In those cases the Court ignored technicalities of 
ownership (by upholding statutes which so provided ) 
and concluded that such statutes did not represent 

an infringement on the taxpayer’s guarantee of due 
process by the Fifth Amendment.” 

Therefore, it is submitted that if a case is pre- 
sented ** to the Supreme Court which requires a 
ruling on the constitutionality of the foreign per- 
— holding company provision of the Revenue Act 

f 1937, which taxes the undistributed share of a 
United States stockholder in the net income of such 
companies, the Court will uphold its constitution- 
ality. The cases recited above have removed the 
possible obstacle of due process of law; the concept 
of a distinct corporate entity has not deterred the 
Courts from qualifying that principle to reach the de- 
sired result; and, finally, it is plain that once the 
corporate entity is discarded, the decision in Eisner 
v. Macomber is no longer controlling, because then 
Conpeess is not taxing a corporation’s undistributed 
net income to its stockholders without the required 
apportionment, but, instead, Congress is taxing the 
owner of capital for the income accruing thereto, 
within the provision of the Sixteenth Amendment. 





%& Helvering v. City Bank Farmers Trust Co., 296 U. S. 85 (1935): 
Burnet v. Wells, 289 U. S. 670 (1933); Reinecke v. Smith, 289 
U.. &.. 172 €i9s3). 

% Brewster, supra note 20, at p. 114. 

8% Wormser, The Disregard of the Corporate Fiction, (1927); 
Latty, Subsidiaries and Affiliated Corporations, (1936); Finkle- 
stein, ‘‘The Corporate Entity and the Income Tax,’”’ (1935) 44 
Yale L. J. 436; Ballantine, ‘‘Corporate Personality in Income 
Taxation,’’ (1921) 34 Harv. L. Rev. 573; 17 Col. L. Rev. 128; 36 
Yale L. J. 254. 

81 See Knoeller, ‘‘Comments on the 1936 Surtax on Undistributed 
Corporate Earnings,’’ (1937) 22 Marq. L. Rev. 1, 11. 

“This limitation (the Fifth Amendment) if it can be called 
one, upon the Federal powers of taxation is rarely invoked suc- 
cessfully when the subject taxed is within the taxing powers 
of Congress; secondly, the legislative act must be on its face so 
arbitrary as to compel the conclusion that it does not invoke 
an exertion of the taxing power but constitutes in substance and 
effect the true exertion of a different forbidden power, as for 
example the confiscation of property. Thus it is only in 
an extreme case when Congress glaringly disregards fair deal- 
ing and instead of taxing really confiscates property, that it can 
be said there is a violation of the Fifth Amendment.’’ 

88 Revenue Act of 1937, Secs. 204, 205. These sections were 
devised to encourage the dissolution of foreign personal holding 
companies before June 30, 1938. In view of the fact that these 
corporations were obviously created for the purpose of tax avoid- 
ance, it is possible that United States shareholders although 
possessing sufficient temerity, would not risk the increased pen- 
alties of a later liquidation. The risk is certainly not decreased 
by the fact that the majority of the Court in Burnet v. Wells 
and Helvering v. City Bank Farmers Trust Co. is at present ‘‘more 
patently a majority.’”’ 
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Constructive Receipt of Income 


(Continued from page 716) 


transferee (Charles W. Walworth, 6 BTA 788; Irving C. 
Ackerman, 24 BTA 512). A husband who transferred to his 
wife a third interest in his business, which share became her 
absolute property, was not held taxable with the income from 
the share transferred (Albert G. Dickinson, 23 BTA 1212). 

If a share in a partnership itself, the corpus, is trans- 
ferred, the income becomes income to the transferee 
(IVilliam IV. Parshall, 7 BTA 318). It is not necessary that 
the transferee become legally a partner of the partnership 
(Alfred T. Vagner, 17 BTA 1030; E. F. Simms, 28 BTA 988). 
However, it is not sufficient that transferor and transferee 
agree that the latter shall receive a part of the profits and 
indemnify the former of any losses; here the income arises 
to the transferor, the transferee derives it from him (Burnet 
v. Leininger, 285 U. S. 136). The same, if the transferor 
remains in full control of the share transferred (Rossmore, 
76 Fed. (2d) 520). 

If an annuity—the right to all future payments—itself is 
assigned as distinguished from the assignment of any spe- 
cial future payments, the courts hold that the source is 
transferred and the future payments are taxable to the 
transferee (Eugene Siegel, 20 BTA 563). If the transferor has 
not divested himself of the right to receive the annual 
payments by retaining the control, he is taxable (Samuel 
IVoods, 5 BTA 413; George M. Cohan, 11 BTA 743). The 
payments of a share of a partnership’s profits for three 
years to a retired partner were treated as an annuity; 
therefore the partner who assigned all rights, title, and 
interest to his children was not held taxable with the pay- 
ments (IMVilliam Ernest Seatree, 25 BTA 396). 

The right to income from a trust is treated similarly. 
The beneficiary who made an irrevocable assignment of 
all his interest—in contrast to the single income payments 
—was held as having transferred the corpus and therefore 
not taxable with future payments (O’Malley Keyes, 24 Fed. 
(2d) 436; Lowery, 70 Fed. (2d) 713; Blair v. Commissioner, 
3090 U. S. 5). 

D. The transfer may be made to a trustee. However, the 
trust must be a definite one. If the transferor reserves to 
himself the right to alter or to terminate the trust, he remains 
taxable with the income from the fund transferred (Corliss 
v. Bowers, 281 U. S. 376). 


E. The rule applies only to the owner of an income 
producing source. If a prior owner retained for himself 
or somebody else, whom he determined, the right to the 
income and the present owner acquired the property di- 
vested of its fruit bearing quality, the latter is not taxable 
with the income (F. C. Hubbell, 14 BTA 1040). 

Different is the case, if the prior owner transferred the 
fruits directly to a third party upon the request of the 
present owner at or before the time of the acquisition of 
the property by the present owner. Here the present 
owner is regarded as having acquired a fruit bearing prop- 
erty and transferred the income of it and therefore taxable 
with it. A son who supports his mother can not acquire 
a mortgage and have the assignor of the mortgage assign 
the right to the interest directly to his mother with the 
effect that he is not taxable with the future interest pay- 
ments. 

On the other hand, is the beneficiary of a trust, who 
assigned to his sister a part of the income of the trust in 
consideration of renouncing the right to contest the will, 
regarded as having acquired to the extent of the assign- 
ment a non-fruit bearing property and not taxable with 
the income assigned (Shellabarger, 38 Fed. (2d) 566)? 
_ F.. The transfer must be made bona fide (John S. Gullborg, 
3 BTA 628; McInerney, 29 BTA 1). 

The rule refers only to a real transfer of income to a 
third party, it does not apply to the discharge by the 
creditor of the debtor’s obligation to pay. If a creditor 
waives his claim to interest, the amount waived will never 
be included in computing his taxable income, because as a 
result _of the waiver there did not arise any income at all. 

G. The rule applies only to transfers which decrease the 
taxable income. 

_That refers to all assignments without or for an insuffi- 
cient consideration. Tt covers also the cases in which the 
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meaning of the law. 
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Tax Problems Concerning a . 
Corporate Fiduciary 


(Continued from page 711) 


1. The right to appeal to the Board of Tax Appeals, 
within 90 days from the day of the sending of the notice, 
for a proper determination of the assessment, may be lost. 

2. Interest and penalties will attach. 


Not only a valuable right may then be lost, but a 
financial loss may be sustained, both of which may be 
chargeable to the executor personally. Thus, while 
no direct penalty is provided by statute or regula- 
tions, there may be a severe indirect penalty, in the 
form of personal liability, for any loss sustained by 
the estate as a result of the failure to give prompt 
notice under Section 312 (a). 

The next step is not so easy. The executor knows 
that he must file a return covering the period from 
the first of the taxable year to the date of death. 
This may be done any time after qualification, but 
not later than the fifteenth day of the third month 
following the close of the taxable year during which 
the decedent dies. But should he go back and 
examine the books, records, and returns of the de- 
cedent for prior years? The answer must be “yes,” 
if, as we must admit, the executor is charged with 
the duty of marshalling all the assets of the decedent. 
A right of recovery of any overpayment, or of any 
erroneous payment by the decedent, before his death, 
of an illegal tax, is just as much an asset of the 
estate as any other enforceable obligation, such as 
an account receivable or a note. It is well known 
that the executor is personally liable for his failure 
to use reasonable diligence and effort to collect a 
note which is an asset of the estate, and which is lost 
by the running of the Statute of Limitations. It 
follows, therefore, that he may be equally liable for 
his failure to exercise reasonable diligence to obtain 
a refund of any taxes erroneously paid by the de- 
cedent during the years of his lifetime, for which 
the right to seek a refund has not expired. 


Audit of Records Vital 


If the premise be correct, then prudence dictates 
the necessity of an early and prompt audit of the 
books, records, and returns of the decedent for those 
years that still remain open to revision. This in- 
volves a thorough analysis of all items of income, 
capital gains and losses, depreciation, credits, and 
charitable contributions. One of the most important 
factors to consider is whether any statute or regula- 
tion under which any part of the taxes in question 
have been paid, had, in the meantime, been invalidated 
by an authoritative decision or order. Asan example, 
we might cite the case of Edward T. Blair v. Commis- 
sioner of Internal Revenue,* wherein the United States 
Supreme Court reversed a decision of the United 
States Circuit Court of Appeals for the Seventh 
Circuit, which in turn had reversed a decision of the 
United States Board of Tax Appeals. While this 
decision did not have the effect of invalidating any 
existing statute or regulation, it did, definitely, over- 
rule the position of the Treasury Department with 
respect to the liability of a taxpayer under certain 
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conditions, and thus gave rise to possible income tax 
refunds. 

Now let us go back to the return on behalf of the 
decedent for the period from the first of the taxable 
year to the date of death. In addition to the usual 
uncertainties surrounding the efforts to determine 
what constitutes taxable income, capital gains or 
losses, and items for deductions, Sections 42 and 43 
of the Revenue Act of 1936, provide that all items of 
income and deductions accruing to the date of death 
of a decedent are to be included in his final return 
ending on such date, even if he reported on a cash 
basis. These provisions, first appearing in the 1934 
law, are clear as to intent and purpose, but difficult 
to comply with. It is clear that such items as salaries. 
commissions, interest, or dividends declared before, 
though not payable until after death, are includible. 
But suppose, under a contract with his employer, 
the decedent was not entitled to receive a portion 
of his salary, which had been deposited in an escrow, 
until 1938. The death, which occurred in 1936, did 
not accelerate the payment. The United States Board 
of Tax Appeals, in the case of Adolph Zukor v. Com- 
missioner,’ indicates that the withheld portion of the 
salary would not be returnable until 1938. However, 
this was a case of a living taxpayer and would not 
probably be upheld in the instance of a decedent's 
estate. In the meanwhile, the executor must assume 
the risk and guess, if he can, which way the cat will 
jump. 

Even greater difficulty is encountered when an 
attempt is made to apply the accrual provision to an 
interest in the income of a partnership of which the 
decedent had been a member. In the cases of Darcy 
v. Commissioner,® and Degener v. Anderson,’ the 
United States Circuit Court of Appeals held that the 
return of the decedent should include his propor- 
tionate part of the income of the partnership which 
had been earned up to date of death. In effect, the 
court’s decision implied an obligation to compute or 
estimate the probable earnings of the partnership 
from the first of its fiscal year to the date of death. 
The United States Supreme Court took the same view 
in the case of Bull v. United States.* On the other 
hand, in the case of United States v. Wood,® the 
United States Circuit Court of Appeals held: 


“Where, under the partnership contract, profits were not 

ascertainable or available to partners until the end of th« 
calendar year, no part or share of earnings accruing to 
a deceased partner’s estate was taxable as income, in the 
absence of evidence that any part of profits was earned 
during his lifetime.” 
Thus the decision of the United States Supreme 
Court in the case of Bull v. United States, just referred 
to, is apparently not authority, since the Wood case 
was decided later. The executor must, therefore, 
try to guess which way the court might rule in his 
particular case. 


Stock Options 


The matter of stock options, the use of which has 
become so popular during the past few years, is in 


533 BTA 324. 
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777 Fed. (2d) 859. 
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a state of great confusion. Suppose the executor 
finds that the decedent purchased a block of stock 
of the corporation which employed him, just a month 
before he died, under an option contract entered into 
several years before. The purchase price was $50 
per share, while the market price, at the same time, 
was $90 per share. Was any taxable income realized 
which should be included in the decedent’s return? 
In the case of Erskine v. Commissioner,’° the United 
States Board of Tax Appeals held that the difference 
between the purchase price and the market value as 
of the date of acquisition, represented additional 
compensation to the taxpayer and was, therefore, tax- 
able to him as income in that year. The Board also 
held to the same effect in the case of Haberman v. 
Commissioner,'' and was upheld by the U. S. Circuit 
Court of Appeals, Second Circuit.’2 Again, in the 
case of Rossheim v. Commissioner, the Board re- 
mained firm, but this time it was reversed by the U. 
S. Circuit Court of Appeals, Third Circuit.* In the 
following cases involving almost identical facts, the 
United States Circuit Court of Appeals held that there 
was no taxable income until the stock was actually sold: 
Durkee v. Welch; * Omaha National Bank v. Commis- 
sioner; 1° Merhengood Corporation v. Helvering." As 
the United States Board of Tax Appeals is not bound 
to follow the decisions of the United States Circuit 
Courts of Appeals, in other than the decided case, 
the conflict continues. In the meantime, what is the 
executor to do? -He knows that the Commissioner 
will assess a tax and the Board of Tax Appeals will 
sustain him. He does not know whether the United 
States Circuit Court of Appeals of his particular cir- 
cuit will or will not agree with the ruling of the other 
courts. Again the executor finds himself between 
“fire and water.” He will be condemned by the ben- 
eficiaries if he reorts to litigation, and if he does not, 
he must assume a potential personal liability. 


The instances where similar conflicts exist are too 
numerous to discuss here. In any event, the few 
related are sufficient, for our purpose, to illustrate 
the responsibilities of the executor even before any 
returns are filed. 


The executor should submit a request, immediately 
after the filing of the return on the behalf of the 
decedent, to the Commissioner under Section 275 (b) 
of the Revenue Act of 1936 for an audit and assess- 
ment of the full liability of the decedent. Presumably 
this request has the effect of forcing the Commis- 
sioner to assess all taxes and deficiencies, if any, 
within eighteen months from the time it is made. 
Otherwise, the Commissioner has three years. Actually, 
neither the eighteen-month nor the three-year limita- 
tions may be of any real effect. The executor may 
have done everything properly, yet, it is possible for 
the Commissioner to frustrate all efforts for an orderly 
administration and an early distribution of the es- 
tate, by levying an arbitrary assessment just before 
the expiration of the eighteen-month or three-year 
period and thus cause further delay. This leaves 
the executor with the choice of paying the deficiency, 
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or proceeding through expensive and slow-moving 
judicial channels for a final determination. Unless 
the deficiency is manifestly proper, the executor is 
faced with a dilemma. If he pays the tax, he may 
become personally liable to the beneficiaries. If he 
appeals, there is delay and both he and the bene- 
ficiaries suffer. His burden has been increased and 
the beneficiaries are forced to wait. Such delays, in 
no way chargeable to the executor, operate to destroy 
confidence in even the most efficient. 


Tax on Income During Administration 


We shall next consider the tax liability on income 
during the period of administration. 


Preparatory to the filing of any returns, the 
executor must decide whether he will file on a calen- 
dar or fiscal year basis, and whether he will maintain 
the records on an accrual or cash receipts and dis- 
bursements basis. The determination of this question 
alone, which may prove of inestimable importance 
to the estate, requires an exhaustive survey. 


Here again we encounter the question with respect 
to the items that constitute income and deductions, 
and the conflicts discussed before, prevail with equal 
force. Income and capital gains and losses are sub- 
ject to the same rules as in the case of an individual, 
except that the cost basis is the fair market value as 
of date of death. 

During this period the executor is charged with 
the obligation of so managing the assets of the estate 
that a minimum of income tax liability will result. 
This requires careful analysis of each item considered 
for sale or exchange. Apparent profits may be turned 
into losses by reason of taxes on the sale or exchange. 
For example, the executor may have congratulated 
himself when he settled a $50,000 claim against the 
estate for $25,000. The fact is, however, that the 
transaction may have resulted in taxable income to 
the estate to the extent of $25,000. (United States v. 
Kirby Lumber Company.” 

It should not be overlooked that the executor is 
charged with the responsibility for the full tax lia- 
bility of the entire estate. Manifestly, his burdens 
are increased if any part of the estate is subject to 
ancillary administration. Returns must be filed in 
the same manner and at the same times prescribed 
for individuals, except for the year during which the 
estate is distributed, when a return may be filed 
immediately upon completion of the administration, 
for the fractional part of the tax year involved. A 
request for a prompt assessment under Section 275 (b) 
should accompany this last return, as in the case 
of the return for the decedent. The effect of this 
type of request has been considered in detail pre- 
‘viously ; hence, we need not repeat here. It should 
be observed, however, that although the executor 
has completed the administration of the estate, his 

responsibility continues until the last return is finally 
accepted. This may mean eighteen months, if the 
request is submitted, or three years, if itis not. As 
we have seen, a longer period is possible through the 
medium of arbitrary assessments. 
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Finally, the executor is not relieved of his duties 
and liabilities to the government until he has given 
written notice to the Commissioner under Section 
312(a) that he has been discharged. 


Gift Tax 


It is frequently said that the gift tax is a counter- 
part of the estate tax. Its administrative provisions 
are, however, more closely related to the income tax. 

The gift tax was originally created in 1924, but 
was repealed in 1926. Its readoption in 1932 created 
a new burden for the executor. As is the case with 
income tax, he is charged with all the duties, rights, 
and obligations of the decedent with respect to any 
gift taxes that may be due, including deficiencies. 
The procedure for determination of the liability of 
the decedent is almost identical with the income tax 
provisions. 

Notice should be given under Section 527(a) of 
the fiduciary appointment, without delay. The similar 
notice given under Section 312(a) for income tax 
purposes, is not sufficient. All that has been said 
with respect to the potential liabilities for failure 
to give notice under Section 312(a) is equally ap- 
plicable here. 

A return must be filed, and a tax paid, for.any 
gifts made by the decedent during the calendar year 
in which death occurred. This automatically neces- 
sitates an examination of all returns filed by the 
decedent since the effective date of the Act in June, 
1932. This is so because the computation of the 
tax, being cumulative, is computed on all gifts made, 
less the total deductions allowed, and the taxes pre- 
viously paid. 

Is it necessary to ascertain whether the decedent 
made any gifts other than those shown in his re- 
turns? The answer must be “yes,” if we consider the 
potential liability involved. The executor cannot 
afford to distribute the estate until all taxes have 
been determined and paid. Section 3467 of the Re- 
vised Statutes of the United States makes him liable, 
personally, to the government for any debt due it, 
to the extent of any funds used to pay other obliga- 
tions of the estate or dispositions of property, before 
the United States is paid in full. Certainly, the 
Commissioner will give a clearance upon request, 
but this will extend only to the gifts actually ac- 
counted for in the returns. As a consequence, self- 
preservation would seem to dictate the necessity of 
making reasonable inquiries with respect to any 
property disposed of by the decedent since June, 
1932, “for less than an adequate and full considera- 
tion in money or money’s worth.” The layman 
decedent can hardly have been expected to know the 
complicated process of determining what constitutes 
a gift. Suppose, for example, the decedent had can- 
celed a $10,000 note of his brother; or better still, 
suppose he had conveyed to his brother for $25,000, 
property, having a fair market value of $50,000. He 
may have thought, and with good reason, that the 
transaction was a bona fide sale. The executor must 
determine whether either transaction had the elements 
of a gift, and in the absence of a judicial decision on 


the identical point (Section 503) he should file a 
return for both. 
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Properties standing in the names of the decedent 
and another person, who survived him, in joint 
tenancy must be closely scrutinized. If any such 
property was originally purchased by the decedent 
and paid for with his funds, a gift of one-half of the 
value of such property resulted, at the time the joint 
tenancy was created. An even more complicated 
situation presents itself in the application of the in- 
consistent Treasury regulation, where the decedent 
deposited his own funds in a savings account in his 
own name and that of another person, as joint tenants. 
In this event, a gift was completed as, and when, the 
other joint tenant withdrew any part of the funds 
(Article 2, Regulation 79). Thus it is necessary to 
ascertain whether, and to what extent, the other 
joint tenant had withdrawn any part of the funds 
during the lifetime of the decedent. 


Severe penalties are prescribed. Twenty-five per 
cent of the total tax for the failure to file a return 
within the prescribed period (Section 406), and 5% 
of the total tax for negligence in following the rules 
and regulations. The executor is, of course, per- 
sonally liable for both. 


The law gives the Commissioner three years from 
the date of the filing of the returns within which to 
determine the tax liability. He is given an additional 
year with respect to the returns of a taxpayer who 
dies. It is essential, therefore, that a request for a 
prompt assessment under Section 313(b) of the Es- 
tate Tax Act (1926) be made at the earliest practicable 
period, and not later than the date of the filing of 
the return. This makes it necessary for the liability 
to be fixed within one year from the date of the 
request. As is the case with the income tax, 
the Commissioner can, if he is so disposed, prolong the 
delay by levying an arbitrary assessment just prior 
to the expiration of the one-year limitation. On the 
other hand, if the executor fails to give the notice, 
losses may be sustained by reason of the delay of 
the distribution of the estate. Again, the executor 
is not free from potential liability. 


Federal Estate Tax 


The federal estate tax, in its present form, has 
been in force since 1916. However, the existing law 
consists of the applicable provisions of the 1926 Act 
as amended by the Acts of 1928, 1932, 1934, 1935, 
and 1936. It might be said, with good reason, that 
there are two federal estate taxes. One is imposed 
by the Act of 1926, and the other by the Act of 1932. 
Each is, for many purposes, independent of the other, 
as will be seen later. The numerous acts make it 
very difficult to determine the provision applicable to 
a particular situation. 

In theory, the tax is quite simple. It is a tax upon 
the transfer of the net estate. In theory, also, the 
procedure appears no more difficult. 

It is necessary that a preliminary notice to the 
Commissioner under Section 304 be given within 
two months after death or qualification. The law 
provides for a $500 fine against the executor, per- 
sonally, if he fails to give this notice within the 
prescribed time. 

Before the executor commences the preparation of 
the return, he must first determine what the net 
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taxable estate happens to be; and here he encounters 
trouble. He may have in his possession, or under his 
control, all assets constituting the decedent’s estate, 
and he may have ascertained the extent of the claims, 
debts, expenses of administration, including his own 
commissions and the fees of his attorney, and even 
state inheritance taxes. Still it does not follow that 
he is in a position to compute the net estate for fed- 
eral estate tax purposes. 


Why not? There are many other factors-to con- 
sider, among which are the following: 


1. It must be determined whether any part of the estate 
is the community property of the decedent and his sur- 
viving wife. This, of course, applies only to community 
property states. In California, for example, the task might 
be extremely difficult because of the substantive changes 
in its community property law which became effective July 
29, 1937. Thus, there is a double question: whether, in 

The difficulties incident to the determination as to whether 
any property of the estate is community property are too 
numerous and conflicting to discuss here. 


2. It must be determined whether any of the assets 
constituting the estate were acquired by the decedent by 
legacy or inheritance, and whether such property was sub- 
jected to a federal estate tax within five years prior to 
death. Such property is exempt provided it was not simi- 
larly exempted within the same five-year period (Section 
303). For example, if the decedent inherited the property 
in question from the estate of “A” where it was subjected 
to an estate tax within five years of the date of death of 
our decedent, it cannot be taxed again. However, if the 
estate of “A” had claimed a similar exemption, the im- 
munity is lost. This in itself presents a considerable task. 
It is a curious fact that the exemption extends to the value 
of the property that was subject to the prior tax, or to 
the present value, whichever is the lesser. Hence, if the 
property had, since the death of the first decedent, ap- 
preciated in value, the appreciation is taxable. If, on the 
other hand, it had depreciated in value, no credit for the 
depreciation is allowable. 


3. Were any of the assets acquired by the decedent by 
gift, on which a gift tax was paid within five years prior 
to his death? This is treated in the same manner as prop- 
erty on which an estate tax had been paid within five years 
prior to death, and is subject to all of the complications 
incident thereto. 


4. Did the decedent transfer any property, in trust or 
otherwise, in contemplation of death, or, did he transfer 
any property, the use and enjoyment of which, by the trans- 
feree, was not intended to take effect until, at, or after 
the death of the decedent? The magnitude of these ques- 
tions is self-evident. They involve the entire scope of gifts 
and other transfers. The fact that a gift tax had been 
paid by the decedent and accepted by the government, does 
not make it conclusive. If the transfer was not complete, 
the property must be included in the gross estate, although, 
a credit against the estate tax due from the estate, may be 
claimed and will be allowed for the gift tax actually paid. 
Here, as in the entire field of taxation, the executor has the 
choice of making an exhaustive investigation, or of assum- 
ing the personal liability imposed upon him by Section 3467 
of the Revised Statutes of the United States. Obviously, 
he is also liable to the beneficiaries for wrongful payments. 


5. What about property standing in the names of the 
decedent and another person, who survives him, as joint 
tenants? As in the case of gift taxes, if the property was 
paid for by the decedent, it is includable in his gross es- 
tate. Similarly, if he paid only one-half of the purchase 
price, one-half of the value of the property must be in- 
cluded (Section 302(e)), (Article 23, Regulation 80). Thus, 
the executor is obligated to ascertain how the property 
was acquired and who paid for it. It goes without saying 
that this task is, in itself, tremendous. 


6. The value of a vested remainder or of an annuity 
which survives the decedent, is includable in the gross es- 
tate (Article 11, Regulation 80) as is the value of property 
passing by virtue of a general power of appointment exer- 
cised by the decedent (Section 302(f) Article 24, Regula- 
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tion 80). A possibility of reverter is, however, not a part 
of the decedent’s estate; Bullard v. Commissioner of Internal 
Revenue.” 


7. If any part of the estate consists of an interest in a 
partnership, of which the decedent had been a member, 
serious difficulties, as is the case with income tax, are 
almost inevitable. In the case of Bull v. United States, the 
executor returned, as a part of the gross estate of the de- 
cedent, his entire interest in a partnership which had no 
tangible capital, but only income from commissions. Later 
the Commissioner claimed an income tax on the same 
property, contending that it constituted income to the 
estate during administration. The United States Supreme 
Court sustained the Commissioner’s contention, but ordered 
that the estate tax, collected previously, be credited against 
the income tax, notwithstanding the fact that the executor 
had failed to file a claim for refund of the erroneously paid 
estate tax. This is a warning to executors. It is not clear 
when an interest in a partnership should or should not be 
included in the gross estate. This is one of the many 
puzzling mysteries which the executor must solve, or suf- 
fer the consequences. 


There are, of course, many other factors to con- 
sider, but these serve the purpose of illustrating some 
of the difficulties that an executor must overcome 


before he even commences the preparation of the 
estate tax return. 


Valuations 


Assuming the executor has gathered all the neces- 
sary information, he must next decide whether he 
will use valuations as of date of death or as of the 
date one year after the decedent’s death. (Section 
302(j),—Article 1314, Regulations 80). In view of 
the fact that the return need not be filed for fifteen 
months from the date of death, the executor would 
apear to have sufficient time to decide which date 
he will use for valuation purposes. However, he 
cannot for a moment lose sight of the fact that each 
sale, exchange, distribution, or any other disposition 
of any property of the estate during the year will, 
of necessity, affect his choice. If he should choose 
the valuations as of one year after death, then the 
valuations of all property sold, exchanged, distributed, 
or otherwise disposed of within the year, must be 
as of the date of disposition. Once the executor 
elects to use either date, he cannot thereafter change 
his mind. The right of election is lost if the return 
is not filed within fifteen months from date of death. 
(Article 1314, Regulations 80). 


Having elected to use either the date of death, or 
the date as of one year after death, as the time for 
valuations, it becomes necessary to determine the 
values to be assigned to each of the assets constitut- 
ing the estate. This task is of more than minor 
importance. The executor is, in effect, given the first 
choice to determine the amount of tax due the gov- 
ernment. As the Commissioner will not necessarily 
rely upon the valuation given by the state inheritance 
tax appraisers, the question arises: What valuations 
shall be used? Experience has indicated the wisdom 
of having the properties appraised by at least three 
competent appraisers. These should be men whose 
qualifications are definitely established, preferably 
for federal estate tax purposes. 


990 Fed. (2d) 144. 
0'295' U.S. 2a7.. 
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Why is this necessary? Because the Commis- 
sioner of Internal Revenue has taken the position 
that the valuations given in an estate tax return by 
the executor may be used against him if, at some 
later date, it develops that he made a mistake in 
reporting any given value. The Commissioner has 
gone so far as to attempt to invoke the doctrine of 
estoppel where the executor subsequently sought to 
reduce any such values. Suppose, for example, one 
of the assets of the estate consisted of a building 
which, in the opinion of the executor, had a reason- 
able market value of $100,000.00, and he so returned 
it and paid the estate tax accordingly. Suppose, 
further, shortly thereafter it was discovered that the 
property was, in fact, worth only $50.000.C0. In 
view of the stand of the commissioner, it is extremely 
doubtful if the figure can be reduced and a refund 
obtained. Certainly, considerable time would be re- 
quired, in any event, in any effort to obtain a refund. 

What is the result? First: The administration 
of the estate has been prolonged. Second: The 
executor might have incurred a personal liability for 
the difference between the amount of the tax which 
would have been payable on the proper valuation 
and the amount actually paid and not recovered. 
This is based on the assumption that the executor 
may have been negligent in his duty to ascertain the 
true value of the property in the first instance. 

The complications incident to the computation of 
the tax are well known. In many instances, particularly 
where remainders for charitable purposes are in- 
volved, the employment of professional life insurance 
actuaries is necessary. 

As in the case of gift tax, the executor should make 
a written application under Section 313 (b) for a 
prompt assessment of the tax, either before, but not 
later than the time when the return is filed. The 
assessment must then be made within one year. 
As indicated previously, loopholes exist by which 
the limitation may be extended by the Commissioner. 
In any event, this limitation is only for the purpose 
of relieving the executor from personal liability and 
it does not necessarily relieve the property of the 
estate, even if distributed, if an additional tax is 
later found to be due. Curiously enough, the executor 
can, upon request, force a determination of the gift 
and estate taxes within one year; yet, he must wait 
eighteen months for a similar determination of the 
income tax liability. It is perhaps of no great 
moment, since, actually, neither period is necessarily 
final for reasons already discussed. It is possible, 
but increasingly difficult, to enter into an agreement 
with the Commissioner, subject to the approval of 
the Secretary of the Treasury, to finally settle the 
tax liability of the estate. (Section 606(a).) 

A severe penalty is imposed upon the executor 
personally, 25% of the total tax, for the failure to 
file the returns within the specified time (Section 
3176 Revised Statutes). 


Other Taxes 


Social security taxes, it is said, are largely a matter 
of clerical routine. However, the trend toward ex- 
pansion of the scope and purpose of the law promises 
to confuse us still further. In the meantime we must 
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go along as best we can in our effort to determine, 
for example, what constitutes a proper subject for 
unemployment insurance or old age pension taxes. 

State and local property taxes require no comment 
here. Personal property taxes, in force in many 
states, counties and municipalities, because they are 
undergoing frequent changes from time to time, are 
a source of constant trouble. In California, for 
example, a notable change was effected in 1935 when 
the personal income tax was adopted. While certain 
personal property, including solvent credits, remains 
taxable, stocks, bonds and unsecured notes are now 
exempt. 


Liabilities for Interest, Penalties, Etc. 


What is the extent of the executor’s personal lia- 
bility incident to the tax phase of the administration 
of an estate? Under Section 3467 of the Revised 
Statutes of the United States, he is liable to the 
government, if he pays in whole, or in part, any 
debt due by the estate, before he satisfies and pays 
the debts due the United States, to the extent of such 
payments. This liability makes it unsafe to pay any 
debt or effect any distribution before all taxes are 
determined and paid. 

Similar provisions are found with respect to the 
payment of inheritance taxes to the respective states. 
In the Matter of Hackett.” 

An executor is liable for payment of an illegal 
inheritance tax assessment where he failed to appeal 
therefrom within the time allowed by law (Jn re 
Flaacke’s Estate.2*, An executor is personally liable 
for interest and penalties incurred by reason of his 
failure to file returns or pay the tax within the pre- 
scribed period. (Jn re Allen’s Estate, 9 Pa. Co. 328) 
(In re McCafferty’s Will, 147 Misc. 179, 264 N. Y. S. 
38, 63) (Wycokoff v. O’ Neill, 71 N. J. Eq. 729, 71 Atl. 
388, 389) (Matter of George P. Smith, 204 N. Y. S. 
475) (In re Comnnally’s Estate, 79 Mont. 445). An 
executor was surcharged for penalty interest on 
estate taxes where upon advice of counsel certain 
assets were omitted from the return in the belief 
that they were not includable (/n re Oaks Estate, 
127 Misc. 779, 217 N. Y. S. 638). Certain taxes paid 
under an unconstitutional statute are not recoverable 
unless paid under protest (C. J. T. Corp. v. Spokane 
County, 57 Pac. (2) 322 Wash.) (U. S. v. Norton, 97 
U. S. 164) (Sonamo County Tax Case, 13 Fed. 789) 
(Board of Education v. Teennigs, 297 Ill. 469) 
(Simpson v. City of New Orleans, 133 La. 384) 
(Detroit v. Martin, 34 Mich. 170) (Prescott v. City of 
Memphis, 154 Tenn. 462). It follows, that in these 
states where a protest is a condition precedent to 
suit for refund, the executor would be surcharged, 
in any case, where he failed to file a protest when a 
tax is paid under a statute which is then, or later 
declared to be, unconstitutional. 


No Immediate Relief in Sight 
If, as we have seen, the burdens caused by the tax 
problems confronting an executor are manifold, it is 
(Concluded on page 763) 


35 NN. Y.. @. 2051. 
= 64 Atl. 1020. 
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Income Tax Simplifier and Account Record Book, 
by Frank H. Shevit, B. C. Forbes Publishing Co., 
New York. pp. 36. Price $1.00. 

This valuable book has been published for tax- 
payers both large and small. The author, who is one 
of the nation’s best-known and most widely heeded 
counselors on federal income tax matters, presents 
in the business man’s language a clear picture of the 
1938 Revenue Act, particularly the important new 
provisions covering: (1) capital gains and losses; 
(2) gifts; (3) capital stock; (4) excess profits; 
(5) estates and trusts~what taxpayers should know 
—what action to take and when to take it—of par- 
ticular interest to investors, individuals or corpora- 
tions, business or professional men. 


In connection with capital gains and losses, Mr. 
Shevit points out that the new provisions require a 
segregation of capital assets into two classifications 
depending on the length of time they have been held, 
and losses in the one group may not be deducted 
from gains in the other. It may thus be advan- 
tageous for the taxpayer to sell a particular security 
or asset subsequent to the time he would ordinarily 
prefer to sell it in order to reduce tax liability gen- 
erally. Such decisions must be made before Decem- 
ber 31 of this year if tax savings are to be effected 
on 1938 returns. 


Included with this tax study is a digest of the 
Social Security Act and its effect on employer- 
employee rights and a unique form for recording 
comparative income tax returns of previous years. 

The section of the Simplifier that will have great 
appeal to most taxpayers is the Account Record 
Book with a line for entering total transactions of 
every business day and a page for every month as 
well as recapitulation pages, so that with proper 
entries the taxpayer will know just where he stands 
on March 15 without the customary last minute rush 
and bewilderment. 


It is good sound business for one to keep a perma- 
nent record of his earnings and deductions, since a 
taxpayer never knows when he may have to discuss 
his returns with the tax department. To business 
men the Account Record Book will synchronize pres- 
ent bookkeeping systems with the needs of the tax 
department. 





Canada and the Law of Nations. Edited by Nor- 
man Mackenzie and Lionel H. Laing. The Ryerton 
Press, Toronto. pp. xxvii, 567. Price $4.00. 


Cardozo and Frontiers of Legal Thinking, by 
Beryl Harold Levy. Oxford University Press, New 
York. pp. xv, 315. Price $2.50. 


Comparative Economic Systems, by William N. 
Loucks and J. Weldon Hoot. Harper and Bros., 
New York, pp. xiii, 838. Price $3.50. 


Corporation Finance, by Kenneth Field. The 
Ronald Press Company, New York. pp. 516. Price 
$4.00. 


Everyday Law, by Ira H. Ruben. Everyday Pub- 
lishing Corporation, New York. pp. 64. Price 50¢. 


Fair Labor Standards Act of 1938. Commerce 
Clearing House, Inc., Chicago. pp. 63. Price $1.00. 


Federal Tax Handbook, 1938-1939, by Robert H. 
Montgomery. The Ronald Press Company, New 
York. pp. 1300. Price $10.00. 


Federal Taxes on Estates, Trusts and Gifts, 1938- 
1939, by Robert H. Montgomery. The Ronald Press 
Company, New York. pp. 550. Price $7.50. 


Income Structure of the United States, The, by 
Maurice Leven. The Brookings Institution, Wash- 
ington. pp. x, 177. Price $1.50. 


Law of Oil and Gas Leases and Royalties, Second 
Edition, by Samuel H. Glassmire. Thomas Law 
Book Co., St. Louis, Mo. pp. 467. Price $10.00. 


Statistics of Income for 1935, Part 2. U. S. Govern- 
ment Printing Office, Washington. pp. 138. Price 15¢. 


Statistics of Income for 1936. Parti. U.S. Gov- 


ernment Printing Office, Washington. pp. 178. 
Price 20¢. 


Selected Studies in Federal Taxation, Second 
Series, by Randolph E. Paul, Philip Zimet and Muriel 
S. Paul. Callaghan and Co., Chicago. pp. xiii, 447. 
Price $5.00. 


Taxation of Government Bondholders and Em- 
ployees: The Immunity Rule and the Sixteenth 
Amendment. Study by the Department of Justice. 
Government Printing Office, Washington. pp. xi, 
219. Price 45¢. 
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Public Finance of the Union of 
Soviet Socialist Republics 
(Continued from page 726) 


personally or through the Soviet banks within two 
months after their arrival. Checks, letters of credit, 
bills and other kinds of money orders, imported by 
such persons, may be re-exported at any time. 

In general, foreigners are at a great disadvantage 
in USSR with reference to their payments in foreign 
currency : the official rate of exchange is very unfair 
to them computed at any standard. Nevertheless, 
foreign governments did not try to remedy this situa- 
tion for their nationals. Nor was any arrangement 
made with reference to a reasonable motion picture 
exchange, and the Soviets overflow one-sidedly 
foreign countries with their films. 


Foreign Deposits in Soviet Banks 


No restrictions are imposed on foreign currency 
deposited in Soviet banks nor with reference to per- 
sonal checks, letters of credit, remittances or other 
kinds of money orders issued by the State Bank of 
USSR or other Soviet banks. 

A special regulation was issued on September 27, 
1937,° permitting foreigners in USSR or abroad and 
foreign diplomatic missions (but not Soviet citizens) 
to open current accounts in foreign currencies at the 
State Bank USSR and at the Bank for Foreign Trade 
(see below) and to order withdrawals payable abroad 
in the same currency or in Soviet currency within 
the Soviet Union, but checks cannot be sent abroad. 
Foreigners and foreign firms admitted to do business 
within USSR may open current accounts in rubles 
at the State Bank and at the Bank for Foreign Trade, 
but they are permitted to make withdrawals only so 
long as they stay in USSR; exceptions may be granted 
by the Commissariat of Finance. 


Torgsin 


A peculiar device was applied by the Soviet gov- 
ernment through the establishment of so-called 
“Torgsin” (Trade with Foreigners) shops in all chief 
cities: Soviet citizens were permitted to buy there 
foreign made articles at normal prices in exchange 
for foreign currency or precious metals. This was 
a great success and the population attracted by high 
quality of foreign goods and by reasonable prices 
in a short time paid to the Torgsin shops about 145 
mill. dollars in foreign currency (which came partly 
as gifts from abroad) or precious metals.® This helped 
the Soviets greatly in 1932-34 to finance their foreign 
transactions. The Soviet public has quickly exhausted 
its holdings in foreign currency and jewelry, however, 
and the Torgsin was closed on February 1, 1936. 

The gold output of the Soviets increased con- 
siderably and a substantial part of it found its way 
to the United States attracted by the high price ($35 
per ounce) paid by the American Treasury. At the 


same time the foreign trade balance became favor-” 


able to the Soviets in the last years. The Soviet gov- 
ernment was even able to give credits abroad, for 


5 FKB No. 36, p. 4 and 6. 


®In fact, 287 mill, gold rubles. See Ginzburg, I. S., Vneshnaya 
Torgovlya SSR, Moscow, 1937, p. 114; S. Z. 1935, No. 58, Art. 476. 
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instance, to Turkey. In her contracts with the Soviet 
Union Germany stipulated long-term payment in 
pounds sterling and American dollars, but when these 
currencies were devaluated the Soviet government 
refused to compensate for depreciation and rejected 
arbitration.’ 


B. Banking 


The State Bank of USSR 


The State Bank of USSR is chiefly the universal 
cashier of the State and of its socialized enterprises. 
Being by law assigned to control withdrawals and 
deposits (see above Ch. 1) and to “whip” its clients 
“with the ruble” (Kontrol rublyom) for insufficient 
zeal in fulfilling the Five-year Plans the State Bank 
was overwhelmed by an enormous stream of ac- 
counts, bills, documents, reports, etc. An endless 
number of laws and regulations were necessary to 
create proper order in this business.6 A curious 
system of penalties for mistakes in the bank pro 
cedure was introduced.® For instance, the bank pays 
a penalty of 100 rubles to its client (state enterprise ) 
for sending an order for collection to a wrong ad- 
dress or later than the next day. On the other hand, 
the client pays a fine of 100 rubles for making a 
mistake in the number of his account or in the name 
of the bank branch. The client pays a fine of 0.2 
per cent per day for an amount which the bank may 
have credited by mistake and the client did not call 
the attention of the bank to this effect within 10 
days, etc. The penalties are meted out summarily 
by the order of the bank. 


New Role of the State Bank 


Since the so-called Bank Reform of 1930 all regu- 
lar bank transactions (financing bills of exchange, 
etc.) were discontinued and the “credit operations” 
of the State Bank became simply definite assign- 
ments of moneys which are available to the state 
enterprises (some 417,000 accounts) according to 
their approved plans summarized in a definite “credit 
plan” of the bank. The latter became a gigantic 
institution of current accounts (some 2,800,000 ac- 
counts) and a clearing center for mutual payments 
of its clients (state and codperative enterprises, state 
and municipal institutions and collective farms). The 
Federal Constitution was changed on January 15, 
1938, and the Governor of the State Bank was made 
member of the Council of the Commissars (Cabinet) 
USSR.” This is simply an official recognition of the 
fact that the “State Bank” is just another department 
of the Government and corresponds somewhat to a 





7 Jzvestia, November 15, 1933. 

8See S. Z. 1931, No. 46, Art. 316; 1932, No. 42, Art. 250 and 
No. 73, Art. 447; 1933, No. 28, Art. 169; 1934, No. 48, Art. 376: 
1935, No. 10, Art. 75 and No. 33, Art. 287; 1937, No. 38, Art. 154 
(credit to rural consumers’ coéperatives); 1936, No. 31, Art. 278: 
S. P. 1938, No. 30, Art. 188 and FKB 1936, No. 22/23, p. 25 (trade): 
FKB 1938, No. 19/20, p. 12 (merchandise collateral loans); S. Z. 
1937, No. 71, Art. 346 (appointment of controllers of the State 
Bank); S. P. 1938, No. 31, Art. 192 (decentralization of administra- 
tion). Cf. Russ. Econ. Notes, March 30, 1938, No. 362, p. 5 (from 
the Pravda). 

®See the Regulation on Penalties for Irregularities in the Bank 
Procedure of May 3, 1936, containing 38 paragraphs (FKB 1936, 
No. 14, p. 8). 

1” Vedomosti Verkhovnogo Sovieta (Newspaper of the Supreme 
Soviet) of April 7, 1938, No. 1. 
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separate Treasury Ministry (apart from Finance 
Ministry) in other countries. The designation of 
this institution in its present role as a “Bank” is to 
a great extent a misnomer. 

‘Interconnected with the State Bank is the Bank 
for Foreign Trade (Vneshtorgbank ) which finances 
Soviet foreign trade agencies and operates foreign 
transactions." 


Long-term Credit Banks 


Long-term credit is organized by the following 
governmental banks: (1) The Industrial Bank 
(Prombank) which is financing capital building of 
State industry and electrification and housing develop- 
ment of industrial commissariats;!? (2) the Agri- 
cultural Bank (Selkhozbank) ** extending long-term 
credits to socialist agriculture ; (3) the Central Com- 
munal Bank (Tsekombank) financing municipal and 
housing development, moving picture industry and 
industrial building of the Commissariats of Educa- 
tion and Health ;" it has a net of local branches (so- 
called “Communal Banks”) ; (4) the Torgbank (Trade 
Bank; replaces the former V sekobank or Cooperative 
Bank) granting long-term credit for capital construc- 
tion and investment to state trade enterprises and 
to cooperatives. 


Non-Repayable Grants 


All these banks make “non-repayable” grants for 
investment under their supervision or long-term 
loans mostly without charging interest and receiv- 
ing the necessary funds from the State budget, from 
accumulations of State and cooperative organizations 
under their care and from special sources. The dis- 
tribution of such funds is done according to special 
yearly and quarterly plans which need approval of 
the respective authorities. Consequently, it is difficult 
to identify these institutions with the “capitalistic” 
forms of banks. People’s Commissars, departments 
and cooperative central authorities have also the 
right to assign the necessary funds within certain limits. 


Interest Rates 


The law of June 14, 1936, prescribed a considerable 
reduction in the interest rates received or charged 
by the Soviet banks.1° The State Bank (and simi- 


'' The history of this bank in Arnold. op. cit., p. 313. 

2S. Z. 1932, No. 31, Art. 191; No. 36, Art. 282; 1936, No. 45, Art. 
385 and 1937, No. 75, Art. 370; see the new system of financing con- 
structions through the Prombank according to the law of Febru- 
ary 26, 1938, in FKB 1938, p. 10 to 34; (cf. Russ. Econ. Notes, 
May 15, 1938, No. 365, p. 2, and Nos. 322 and 364). FKB 1937, 
No. 1, p. 3 (control of investments by banks). 

13 A severe indictment of the work of the Agricultural Bank is 
made in an article of the Finansovaya Gazeta of June 8, 1938, 
abstracted in Russ. Econ. Notes of August 15, 1938, No. 371, p. 9 
and cf. No. 367, p. 5. S. Z. 1936, No. 32, Art. 285; FKB 1936, No. 
4/5, p. 25 (credit to collective farms; they pay 3 per cent per 
annum on long-term credits but receive 3.5 per cent on deposits 
of collective farms’ reserve funds: S. Z. 1937, No. 65, Art. 296). 

4S. Z. 1937, No. 75, Art. 370; No. 65, Art. 296. FKB 1936, No. 
31/32, p. 18. The work of the Moscow Communal Bank in Russ. 
Econ. Notes, June 30, 1938, No. 368, p. 8 and September 15, 1938, 
No. 373, p. 6. 

6S. Z. 1936, No. 45, Art. 385. Regulation in FKB 1936, No. 31/32, 
Pp. 27 and 1937, No. 20/21, p. 33. 

1S. Z. 1936, No. 33, Art. 303; 1937, No. 65, Arts. 289 and 296. 
When collecting on bills which an enterprise accepted for payment 
but did not pay on time a penalty of 0.05 per cent per overdue day 
is automatically collected by the bank in favor of the seller. (S. Z. 
1936, No. 44, Art. 380 and 1937, No. 60, Art. 260; Regulation in FKB 
1938, No. 15, p. 26). Deposits of private citizens are kept for 3 
years, deposits of institutions and enterprises for 114 years (S. P. 
1938, No. 30, Art. 185). 
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larly other banks) pays 1.5 per cent per annum on 
all deposits, except on deposits of collective farms 
(3.5 per cent). It charges 4 per cent per annum on 
short-term loans (2 per cent on loans secured on 
documents in collection and 6 per cent on overdue 
loans in default) ; for long-term loans the Agricultural 
Bank charges 3 per cent per annum. Sums loaned 
to municipalities for up to 25 years by the Tsekombank 
pay 1 per cent per annum interest. 


C. The State Savings Banks 


Aen extensive net of State Savings Banks is spread 
all over the Soviet Union. On April 1, 1938, the 
total of deposits reached 5,000 million rubles ($1,000 
million) and the number of depositors 14 million 
persons (January 1, 1938) of which 4 million are 
workmen with a total of 1,250 million rubles deposits ; 
the average amount on deposit was 317 rubles ($64)." 
The State Savings Banks pay the depositors 3 per 
cent per annum?* (only 1 per cent on deposits of 
state enterprises, institutions and public organiza- 
tions) and perform a great number of services to 
the population: remittances (free of charge within 
the same city and at the same rates as postal money 
orders to other places, i. e., approximately at 1 per 
cent), issuance of letters of credit, all operations with 
government bonds and keeping bonds free of charge, 
acceptance of taxes in rural districts, payment of 
personal pensions and for decorations, etc.’® There 
is no restriction in the amount of deposits for a 
depositor and they are free from all taxes. 


Administration 


The weak side of the Soviet savings bank system 
was its costliness to the nation *° and a solution was 
sought in the reduction of the number of branches. 
This was declared “wilful wrecking,” however, and 
extensive opening of new branches was ordered re- 
cently.24_ The central branches in the chief cities, 
i. e., 41 per cent of all branches, have 91 per cent of 
depositors and 93 per cent of deposits (1937). The 
rest of the branches represent considerable burden 
and loss to the Savings Bank administration. In 
Orlov oblast each operation (withdrawal or deposit) 
did cost from 2 to 8 rubles; in one branch each ruble 
deposited required 3r.63 cop. expenses. Eleven per 
cent of all depositors possess 68 per cent of deposits. 

The managers of state savings banks receive or- 
ders to attract the greatest possible number of 
depositors and even definite “planned” assignments 
to this effect and special bonuses are given for the 
increase of deposits and for lowering cost of adminis- 
tration. On the other hand, the public complains of 





17 Izvestia, April 6, 1938. 

1% Since July 1, 1936 (S. Z. 1936, No. 33, Art. 303). Before they 
paid as high as 8 per cent free from all taxes and even 9 per 
cent on time deposits (S. Z. 1934, No. 49, Art. 381). In 1932 in 
order to stimulate savings deposits ‘‘lottery deposits’ were in- 
troduced which do not pay any interest but give the depositors 
the chance of winning a prize (See Finansy i Sotsialisticheskoye 
Khoziastvo, 1933, No. 7, p. 11). 

19 Details in the Order of Commissar of Finance USSR of April 
2, 1938 (FKB 1938, No. 11/12, p. 10); savings banks used to offer 
even more kinds of services but this was restricted by the Order 
of March 16, 1935 (FKB 1935, No. 13, p. 18). 

2 See the VPF 1934, No. 11, p. 34. The report for 1933 stated 
that losses from abuses, embezzlement, etc., were rising (ib., 
1934, No. 5/6, p. 62). 
21Cf. VPF 1938, No. 3, p. 16 and No. 15/16, p. 49. 
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slow service and sometimes of lack of cash for re- 
payment of the deposits even in Moscow.” ‘The 
State Savings Banks invest accumulated deposits in 
government bonds and in deposits at the State Bank 
which pays them 3.5 per cent per annum. Net profits of 
the State Savings Banks are divided as follows: 50 
per cent for reserve, 30 per cent to the Treasury, 15 
per cent for better equipment and bonuses to branches 
with best results and 5 per cent for cultural and gen- 
eral r.eeds of the officials.”* 


D. Public Debt 


Having repudiated all former public debt at its 
assuming power the Soviet government has had con- 
siderable difficulties in launching new public loans. 
The first loans were loans in kind, expressed in grain 
and in sugar. They had some success because the 
population was permitted to tender the bonds in pay- 
ment of taxes in kind, but their cost to the govern- 
ment was enormous. Later loans were mostly lottery 
loans. The actual cost of the first loan was as high 
as 30 to 35 per cent a year and the short-term loan 
of 1926 (after the introduction of a “stable” currency ) 
even about 60 per cent. The lottery loan of 1926 did 
cost the Treasury 15 per cent. Some of the lottery 
loans gave the chance of wining as much as 100, 000 
rubles on a bond of 5 rubles (in stable currency) ! 

Since the first “mass” loan in 1927 when 6,000,000 
persons bought 200,000,000 rubles of bonds, the 
amounts of each subsequent loan rose (the currency 
depreciated during these years, however) and the 
so-called Defense Loan of 1937 was subscribed by 
over 50,000,000 people. During the last 15 years 25,000 
million rubles of bonds were purchased by the popula- 
tion and the public debt stood at 20,900 million rubles 
($4,180 million) on January 1, 1938.24 The yearly 
public debt charge is quite heavy and amounts to 2,579 
million rubles ($516 million) in the budget for 1937. 


The “Embrace” 


The subscription to the Soviet loans is officially 
voluntary, but actually the severest pressure is ap- 
plied. Although on many occasions the population 
displ ryed remarkable enthusiasm, any escape from 
the “embrace” (okhvat, a new coined official slogan) 
is practically impossible, and the trade-unions, the 

“Komsods” (Committees of subscription support), 
local administration and branches of the State Sav- 
ings Banks in rural districts (they receive special 
bonuses), house committees, activitists, etc., force 
people to subscribe. Any loyal citizen is expected 
to subscribe for at least his 2 to 3 weeks’ earnings 
every year (as every year a new mass loan is launched ). 
Asa result, over 50,000,000 persons have been made 
rentiers in the Soviet Union. According to the Regu- 
lation the whole population must be “embraced” ex- 

cept pupils in primary and _ secondary schools. 


22 See a letter to the Vechernaya Moskva newspaper of August 
7, 1938. By a special arrangement, postoffices supply the savings 
banks with cash from their surpluses, but ‘“‘in the meantime 
clients wait,’’ as is described in VPF 1938, No. 14, p. 30. 

23 Law of September 9, 1934. 

*% Izvestia, July 2, 1938. Cf. Russ. Econ. Notes, August 30, 1938, 
No. 372, p. 1-4 (a vivid description of pressure for subscription) 
by the “‘Komsods.”’ See also the official instructions for stimu- 
lating subscription FKB 1937, No. 19, p. 3 and No. 32/33, p. 18; 
1938, No, 15, p. 24. 
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Foreigners working in USSR must also be invited 
to subscribe but they are warned that they are not 
permitted to take the bonds with them abroad. Since 
the sale or disposal of bonds is ordinarily not per- 
mitted to Soviet citizens, foreigners are given the 
privilege to sell them to the Savings Banks before 
leaving the country by presenting the necessary 
proofs. Only such Soviet securities may be taken 
out of the Soviet Union by foreigners which have 
been paid for in foreign currencies. The Republican 
and local budgets share in the proceeds from federal 
loans which is done to stimulate their zeal in solicit- 
ing subscription. 


Speculation in Bonds 


_The Supreme Court of USSR decided on October 
25, 1935: persons guilty of buying up government 
bonds at reduced prices, with the intention of resale 
as a profession, should be prosecuted under the Art. 
107 of the Criminal Code (imprisonment up to one 
year with confiscation of property, in the whole or 
in part) ; buying up bonds with fraudulent misrepre- 
sentation as to their profitableness, etc., is punishable 
under Art. 169 (imprisonment up to 5 years, with 
confiscation of property) ; buying up bonds by organ- 
ized groups in counter revolutionary aims with the 
intention of undermining the credit system of USSR 
should be prosecuted under Art. 587 (death penalty 
is threatened) ; bank official aiding speculators should 
be prosecuted under Art. 109 (imprisonment not less 
than 6 months); in general, in the absence of the 
aforementioned circumstances, buying of bonds should 
be prosecuted only when it is done systematically 
and in particularly large amounts in w hich case the 
prosecution should be made under Arts. 17-107 of 
the Criminal Code.*® 


Bonds as Collateral 


Since March 1, 1937, owners of government bonds 
are permitted to borrow in the savings banks up to 
30 per cent of the face value of bonds but for not 
longer than 6 months at % per cent per month; in 
the meantime the borrower loses the right to participate 
in lottery prizes and his bond is mixed up with other 
bonds of the savings bank; after 6 months, the in- 
terest charged is 1 per cent per month.?** 


Conversion of 1938 


In April, 1938, the government announced a com- 
pulsory conversion of a series of former loans (in- 
cluding the 9 per cent lottery loan of 1930): they 
are exchanged for lottery bonds which bear no in- 
terest. As much as 25,000 rubles and smaller sums 
may be won on a 200 ruble bond in the next 20 years; 
bonds which will not win will be paid at par in 1958. 
These new bonds have the privilege that they may 
be bought by, or sold to, the State Savings Banks 
at prices to be determined by the Commissar of 
Finance USSR.”® 


2% FKB 1936, No. 2, p. 43. 

%aS. Z. 1936, No. 38, Art. 330. 
1937, No. 29/30, p. 6. 

2S. P. 1938, No. 22, Art. 144. Those who do not wish to ex- 
change may receive principal of former loans at par. For 3 million 
bonds at 200 rubles each there will be 480 prizes of 25,000 rubles; 

2,400 prizes of 10,000 rubles; 14,400 prizes of 5,000 rules; 144,000 
prizes of 1,000 rubles and 520,320 prizes of 400 rubles each within 
20 years; the rest (2,318,400 bonds) will be repaid at par in 1958 
after having been paid 4 per cent per annum interest. 





FKB 1938, No. 19/20, p. 11; 
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The New Loan of 1938 


As in previous years a new loan of 5,000 million 
rubles was launched for 20 years beginning July 1, 
1938, consisting of two parts: (1) lottery part where 
every bond will draw a prize and (2) the other in 
which bonds will pay 4 per cent per annum interest 
only. On the portion of the loan, bearing prizes, 
sums of 150 to 3,000 rubles, including the par value, 
will be paid on each 100 ruble bond as drawn, and 
retired; the interest bearing bonds will be retired in 
equal parts annually over 5 years beginning Decem- 
ber 1, 1954, at par.?* 

As in all previous lottery loans, the chances to win 
a substantial prize are very slim; nevertheless, a 
great deal of advertising and much ado is done about 
the drawing of prizes (street processions, band play- 
ing, etc.). Thus, the caustic prognostications of 
Adam Smith that the world never saw and will never 


see a fair lottery reached their climax in the great 
communist state ! 


Foreign Debt 


Soviet foreign indebtedness is negligible (if we 
disregard the repudiation by the Soviets of the consider- 
able debt of former Russia). In 1934, Soviet agents 
abroad offered a 10,090,000 gold rubles ($5,000,000) 
10-year bond loan 1933 at 7 per cent per annum 
redeemable in foreign currencies, but its launching in 
the United States, although widely advertised in 
this country, ran against the Johnson Act. In 1935, 
the Soviet government contracted loans in Germany 
and Czechoslovakia to run for 5 years in connection 
with its trade arrangements.”* In 1936, the British 
government also allowed a £10,000,000 credit to the 
Soviet government for 5 years at 5% per cent per 
annum for purchases in Great Britain. 


Local and Special Loans 


In some cases the Soviet government occasionally 
permitted the issue of special loans (usually, lottery 
loans) to some organizations, for instance, to the 
Moscow Soviet. Special organizations were per- 
mitted much more often to have their own lotteries, 
for instance, the Osoaviakhim (Society for Aviation 
and Chemical Defense), etc. In each case the per- 
mission of the government is necessary.”® 


VI. Insurance 


All insurance in the Soviet Union is a state monopoly 
(Gosstrakh). The most important kinds of property 
(except property belonging to the State and sup- 
ported by the public budget) must be insured com- 





** Details in Russ. Econ. Notes, August 30, 1938, No. 372, p. 1. 
All bonds win a prize sooner or later, mostly at the end of the 
20 years’ period; winning a prize means retirement of the bond. 
For each one million bonds of 100 rubles each: 80 bonds will win 
3,000 rubles; 400 will win 1,000 rubles; 8,000 will win 500 rubles; 
151,600 will win 200 rubles and 839,920 will win 150 rubles within 
20 years. No regular interest is paid at any time. Within 6 weeks 
the subscription reached 5,887 mill. rubles and was closed (VPF 
1938, No. 14, p. 28). 

*8 Details in Russ. Econ. Notes, July 15, 1935, No. 300, and 
August 15, 1935, No. 302. 

*%S. Z. 1933, No. 49, Art. 290. 
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pulsorily.t. Practically it amounts to taxation and is 
generally considered as such by the population. The 
rules for enforcing compulsory insurance premiums 
are the same as for enforcing payment of taxes.” In 
pre-war times peasants’ houses were also insured 


compulsorily in many Zemstvos (local rural self- 
governments). 


In collective farms (Kolkhoges) and in fishery cul- 
lectives, must be compulsorily insured: buildings, 
enterprises, implements, stocks of their produce and 
vehicles against fire, earthquake, flood, lightning and 
explosion of boilers; further must be insured: cattle, 
crops, fishing boats, etc., against damage or loss (hail, 
storm, frost, flood, fire, and cattle against death). 
Somewhat more restricted is the list of property 
belonging to members of collective farms (with ref- 
erence to belongings in their private possession out- 
side of common property in the collective farm) and 
to individual peasants which, by law, must be insured. 


Class Principle in Insurance 


For each kind of insured property a definite normal 
(average) amount of insurance is prescribed: a higher 
one, for collective farms, and a lower one, for mem- 
bers of collective farms and a still lower one, for 
individual toiling peasants, workmen, employees and 
artisans. For instance, in RSFSR a hectare (2.47 
acres) of grain crop is insured for 50, 45 and 40 
rubles for each of the three groups, respectively. It 
is evident that the actual value is considerably higher. 
The yearly premiums vary in the opposite direction, 
namely, for grain crops they are 1.15; 1.8 and 2.3 
per cent. Such a differentiation is based on the “class 
principle.” Reduction is made for members of the 
Army and their families, for decorated persons, 
heroes, etc. Payments in arrears carry a fine of 0.05 
per cent per day for collective farms and 0.1 per cent for 
others. From the proceeds of the insurance premiums, 
15 per cent is given to local Soviets to be used for 
measures preventing fire, floods and cattle plague.* 


Insurance Premiums 


A few typical cases of compulsory insurance taken 
from the Regulation for the year 1939 will illustrate 
the normal premium rates, namely: 


For collective farms: buildings, 85 cop. per 100 rubles 
insurance; implements and vehicles, 40 cop. per 100 rubles 
insurance; a horse, 7r. 84 cop. (insurance, 160 rubles); big 
horned cattle, 3r. 29 cop. (insurance, 140 rubles); 1 hectare 
of grain crops, Ir. 95 cop. (insurance, 60 rubles) ; 1 hectare of 
tobacco crop, 20r. 21 cop. (insurance, 430r.); 1 hectare of 
potato crop, 5r. 85 cop. (insurance, 180 rubles). 

For property belonging to members of collective farms, 
workmen, employees, and cooperated artisans: buildings 
Ir. 20 cop. per 100 rubles of insurance; big horned cattle, 
4r. 88 cop. (insurance, 125 rubles); horse of an individual 
peasant, Ilr. 38 cop. (insurance, 130 rubles). In general, 
areas of crops sown above the plan and young cattle (from 
6 months to 1 year) and young horses (up to 2 years) are 





1The basic law on compulsory insurance in rural districts and 
cities is S. Z. 1934, No. 38, Art. 308; 1936, No. 37, Art. 325; 1937, 
No. 50, Art. 211; cf. 1933, No. 34, Art. 201»; 1936, No. 18, Art. 159: 
the New Regulation for 1939: FKB 1938, No. 17, p. 7. Sobr. 
Uzak. RSFSR 1934, No. 29, Art. 172; 1936, No. 17, Arts. 116 and 
117. Regulation concerning insurance of cattle, fowl and bees 
in FKB 1937, No. 20/21, p. 27; Regulation re buildings, 
implements, etc., FKB 1937, No. 17, p. 7. 

2S. Z. 1937, No. 30, Art. 120. 

3S. Z. 1936, No. 50, Art. 407; 1937, No. 65, Art. 288; S, P. 1938, 
No. 22, Art. 145 (fire prevention). 
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free and are insured without paying a premium. With the 
members of collective farms only such cattle may be in- 
sured which they are permitted to own privately, for 
instance, no horses. 


Insurance of Inhabited Houses 


All houses belonging to the State, state enterprises 
or institutions, leased or otherwise given for housing 
citizens or private organizations (w hich practically 
means all inhabited houses of any importance in cities ) 
must be insured compulsorily.* The occupiers are 
compelled to insure such houses at full price of their 
restoration (irrespective of depreciation), so that 
they may be rebuilt at once after destruction. 


Additional Voluntary Insurance 


Additional voluntary (or higher) insurance is per- 
mitted according to special rules.* In this respect 
animals which are already insured compulsorily or 
do not require compulsory insurance may be insured 
additionally (up to the full normal value as deter- 
mined by the insurance offices) ; and so may also be 
insured fowl, rabbits and bees. Collective farms pay 
a premium of 2 per cent for big horned cattle; 3.2 
per cent for sheep and goats and 3.75 per cent for 
hogs; 6 per cent for doe-rabbits, pedigree fowl and 
bees. Members of collective farms pay 3 per cent 
for cattle and 4.8 per cent for sheep, goats and hogs. 
Collective farms and cooperative may insure addi- 


tionally also technical crops, orchards and vineyards 


up to the full price of this produce for state deliveries. 


Voluntary Insurance 


Gosstrakh is authorized to accept for voluntary in- 
surance the following kinds of property :® (1) prop- 
erty belonging to institutions supported by local 
budgets; (2) property of cooperatives, trade-unions 
and public organizations; (3) export and import 
goods and property belonging to Soviet state institu- 
tions abroad; (4) household property and vehicles 
of private citizens. 

The insurance rates for household property against 
fire, earthquake, hurricane, etc., are the following: i 
cities per 1,000 rubles insurance: located in stone 
buildings with fireproof roof, 1 ruble; others, from 
2to4rubles; in villages RSFSR—6 rubles (fireproof 
roof) and 9 rubles (wooden, etc., roof).? Heroes of 
the Soviet Union, decorated persons, etc., get a 20 per 
cent reduction ; laundries, etc., a 50 per cent increase. 


Various Other Kinds of Insurance 


Gosstrakh accepts: (1) Automobile and motor boat 
insurance (including that against damages inflicted to 
other persons) from Soviet citizens and foreigners 
residing in USSR and foreign firms and diplomatic 
missions ; losses sustained when driver had no license to 


+S. P. 1938, No. 7, Art. 46. VPF 1938, No. 3, p. 21. 

5S. Z. 1934, No. 40, Art. 317; 1935, No. 51, Art. 423; FKB 1936, 
No. 16/17, p. 29 and 1937, No. 20/21, p. 27 (cattle, fowl and bees). 

6S. P. 1938, No. 7, Art. 46. Property belonging to industrial 
coéperatives and to codperatives of invalids is insured only volun- 
tarily beginning January 1, 1939 (before, compulsorily). FKB 
1937, No. 14/15, p. 11 (Regulation for voluntary insurance). 

7A New Regulation in FKB 1938, No. 19/20, p. 8. Household 
property insurance up to 10,000 rubles is accepted without in- 
spection, but, in general, insurance may not surpass the value 


of the property at official prices in State and codperative shops 
minus depreciation. 
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drive or was intoxicated are not reimbursable ;* (2) in- 
surance against death from epidemic diseases for mem- 
bers of medical crews fighting such diseases (the rate is 
2r. 50 cop. per 1,000 rubles insurance per year) ; (3) 
casualty (accident) insurance for persons of 16 to 70 
years of age without medical examination and for 
any amount, but not less than 1,000 rubles and re- 
newable every year; (4) collective insurance (pro- 
vided not less than 40 per cent of employees subscribe 
to an equal amount of insurance; others may join 
for any lower amount of insurance later) of work- 
men, employees, collective farmers, cooperated artisans, 
students and Army officers from 500 to 5,000 rubles 
per insured person in case of death or permanent 
(total or partial) disablement through accident. The 
rate is 12 rubles for 1,000 rubles insurance.® (5) Life 
(individual) insurance (including total disablement 
from accident). Normal rates per 1,000 rubles insur- 
ance are: at the age of 31 or less, 15 rubles; 43 years, 
22 rubles; 55 years, 39 rubles a year.’° (6) Insurance 
of valuable dogs (the premium is 10 per cent).*? 


Passengers’ Insurance 


A compulsory insurance tax is levied on passenger 
tickets bought in railroad (except suburban traffic), 
water, air and interurban bus transportation beginning 
with 25 copecs for tickets below 2 rubles up to 2r. 
50 cop. for tickets above 25 rubles. The insurance 
is 3,000 rubles in case of death or permanent 100 per 
cent disablement.” 


Insurance Administration 


The administration of Gosstrakh and particularly 
the collection of compulsory insurance premiums re- 
quire a very large apparatus. Voluntary fire insur- 
ance of household effects is developed surprisingly 
little. In 1933, even in Moscow, with 3% mill. popu- 
lation, only 20 per cent of households were “embraced,” 
namely, only 180,000 policies with total yearly pre- 
minums of 1,400,000 rubles. Only after the intro- 
duction of a 10 per cent bonus for agents in 1932, 
new fire insurances became more developed; about 
100 students and pensioners were appointed with 
percentage remuneration.* Life insurance did not 
receive any appreciable development and in the col- 
lective life insurance red tape was frequent.’ 

Serious abuses in the administration of Gosstrakh 
were revealed. On March 8, 1933, the Central Com 
mittee of the Communist Party issued a strong 
censure on mass violations * and on August 8, 1934, 
the Commissar of Finance ordered wholesale punish- 
ment of officials in the Insurance Administration. 


Losses Through Negligence Not Compensated 


Great difficulty was encountered in finding a rea- 
sonable application of the rule that losses sustained 





8 Regulation in FKB 1937, No. 14/15, p. 5. 

® Regulation in FKB 1938, No. 1/2, p. 11. 

1 Regulation in FKB 1936, No. 34, p. 15 and No. 35/36, p. 11. 

1 Regulation in FKB 1935, No. 34/35, p. 20. 

2S. Z. 1931, No. 23, Art. 190 and No. 75, Art. 506; 1932, No. 3, 
Art. 15 and 1936, No. 31, Art. 279. 

3VPF 1934, No. 5/6, p. 30; bonuses for securing voluntary 
subscriptions above the plan in S. Z. 1936, No. 46, Art. 398 and 
FKB 1936, No. 28/29, p. 55. 

4% VPF 1935, No. 2, p. 39. 


% See also the decision of the Communist Party Control in 
Pravda, October 4, 1934. 
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through negligence’ should not be compensated. 
“Not infrequently” people have been refused insur- 
ance compensation “simply because fire arose through 
children’s negligence while playing, and no investiga- 
tion was made as to whether the parents were in a 
position to prevent it,” as the official publication of 
the Commissariat of Finance puts it.1%° An official 
investigation revealed that in 26 regions of RSFSR 
there were discovered 5,000 cases of illegal payments 
of compensation and over 24,000 cases of unwarranted 
refusals to pay compensation. Much more difficult 
was the detection of cases where people concealed 
their losses because they feared responsibility for 
negligence ; over 18,000 such cases have been registered 
in 18 districts of RSFSR.17 In many places cases 
of embezzlement on the part of collectors and abuses 
(bribery, etc.) were disclosed.** The Regulation of 
the Insurance Office prescribed that the death of a 
horse resulting from letting it drink cold water after 
work should not be compensated, whereas a death 
resulting from stay in the open as a result of an 
accident with the cart, snow storm, etc., should be 
compensated.?® The proper assessment of buildings 
for fire insurance presented no small difficulty either.”° 
The procedure of recovering insurance compensation 
is complicated and combined with red tape. 

In 1937, in Yaroslavl region 70 per cent of insur- 
ance claims for crop losses were rejected without 
any justification. The official V Pomoshch Finra- 
botniku explains numerous refusals very simply: 
“people may appeal, if they are not satisfied, and 
there is less responsibility for the agent who would 
be willing to compensate without struggle.” Cases 
are cited where people had to wait for fire insurance 
compensation for two years and only the appeal to 
the state’s attorney or to the press brought redress.” 

The detailed law of April 29, 1937,?1 reorganized 
and centralized the work of inspectors and auditors 
of the Gosstrakh eliminating participation of local 
administration. The new Chief of the Gosstrakh ex- 
presses the belief in an article published on June 28, 
1938,*? that the insurance work which was disrupted by 
“enemies of the people” will now be greatly improved. 


Conclusion 
The Leviathan State 


Every day the Soviet newspapers relate that the 
normal development of economic and social life in 
USSR is disrupted by enemies of the people, wilful 
wreckers, inefficient managers, poor planners, dis- 
honest officials, selfish citizens, speculators, etc. 
Every day official reports and complaints of citizens 
in letters to the official Soviet newspapers (see particu- 
larly readers’ letters in the official Vechernaya Moskva) 
reveal insufficient supply with the most important 


16 VPF 1934, No. 8/9, p. 7. 
" VPF’ 1935, No. 3, p. 19. 


'S Ibid. and 1935, No. 2, p. 35. Such cases ran into the thousands. 
See also the Order of the Prosecutor (Attorney General) USSR 
of February 4, 1935 (FKB 1935, No. 19, p. 44). 

12 VPF 1935, No. 5/6, p. 67. 

9 VPF 1934, No. 5/6, p. 25. The automatic rule of accepting 
valuation of buildings belonging to kolkhozes at their official 
book valuation simplifies the matter but complicates registration. 

20a VPF 1938, No. 13, p. 28. 

21S. Z. 1937, No. 30, Arts. 124 and 125. 


2 Finansovaya Gazeta, abstracted in Russ. Econ. Notes, August 
15, 1938, No. 371, p. 8. 
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commodities at a time when production, in general, 
increased. In despair, people write letters to the news- 
papers because otherwise it is difficult to get redress. 


Shortage of Goods 


During the summer of 1938, Moscow suffered a 
serious shortage of vegetables, mineral waters, ice 
and many food products: at times even of bread, 
potatoes, cabbage, meat, poultry, cheap cigarettes.”* 
Many articles of the shirpotreb (common household 
goods) are not available: ordinary pins could not be 
found anywhere in Moscow, or ordinary glass 
jars,”> or envelopes, or writing paper,?° or men’s 
garters, or elastic, or nails, or rubber balls, etc. A 
reader writes in the Vechernaya Moskva of August 
28, 1938: “For quite a long time,—now almost for 
two years,—in Moscow shops one cannot find on sale 
soup-ladles. Lately it is difficult to buy a saucepan, 
a frying pan, a kettle or an earthenware tea-pot.” The 
Leviathan state is unable to take care of everything. 


It takes weeks to have shoes repaired in Moscow 


and laundries are a constant grief to the customers. 


Endless are complaints about poor food, dirt and 
abominable service in the lunch rooms and restaurants 
of the mass population. Near food stalls in Moscow 
where actually very little food is available but plenty 
of beer “dead drunk people” are often lying on side- 
walks and brawls, swearing and hooliganism are 
common.”’ For leaving hand luggage in the railroad 
cloak-room one must wait for 4 or 5 hours and at 
some Moscow stations simply a sign is posted: 
“no space available for hand luggage.” ** Numerous 
are complaints of poor quality of articles sold and 
the shops refuse to refund money. In the official 
shops customers have to wait in lines. One has to 
wait in line for 5 to 6 days (sic!) to get a ticket for an 
excursion on a river steamer in Moscow where ex- 
tremely poor food is offered (no fish, for instance) .?** 


Patients are neglected in hospitals *® and important 
medicaments are not available in drug stores.” 
The taxi service and first aid in Moscow are so un- 
reliable that pregnant women are in constant danger 
to remain without medical help at night time.*° 

The taxi-drivers cheat (many complaints). Re- 
decoration in the houses is done in an abominable 
way and is never finished; often the roofs leak and 
are not repaired for weeks and months in spite of 
reiterated reminders. Elevators (lifts) in houses do 
not work or are in constant repair. 


Complaints in Legislature 


Deputies at the last (July, 1938) session of the 
Supreme Council (Legislature RSFSR) complained 
bitterly of “crying facts”: in the city of Pensa with 
its great factories it is impossible to find on sale a 





23 Cf. Vechernaya Moskva, August 13, 16, etc., 1938. 
24 Complaint of a reader in Vechernaya Moskva, August 25, 1938. 
25 An article about glass jars in Vechernaya Moskva, August 20, 
1938. 

26 Izvestia, August 27, 1938. The shortage of envelopes and 
stationery is felt in many cities. 

27 Vechernaya Moskva, August 20, 1938. 

28 An article in the Jzvestia of August 29, 1938. 

2a An article in the Vechernaya Moskva of August 1, 1938. 

22 Vechernaya Moskva, August 22, 1938. 

20a Izvestia, October 4, 1938. 

% An article to this effect was published in the Vechernaya 
Moskva of September 3, 1938, disclosing hair-raising facts . 
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pail or a washstand; in the chief lumber center 
Archangel no stools or small wooden tubs (indis- 
pensable in Russian life) are available; in the city 
of Tula which for a whole century supplied all Russia 
with samovars the production was discontinued! *' 
Who cares for the Soviet customer, since profit motive 
is eliminated? 


Books of Complaints 


Without exception, in all retail shops, restaurants, 
etc., of USSR “books of complaints” are, by federal 
ordinance, introduced where the public may enter 
their complaints.** The result: endless complaints 
practically everywhere and customers wait even in 
lines to enter their complaints, as is described in a 
letter to the Vechernaya Moskva of August 11, 1938. 
Such complaints and the interference of the state’s 
attorneys are the only, however slight, safeguards of 
the customers. Those who are criticized often are 
defiant. A shop manager retorted: “Well, now the 
people are literate and they write on every occasion.” A 
waitress declared: “Since you filed a complaint, I shall 
not wait on you on principle.” O tempora, o mores! 


The Chaotic Price Policy 


The price policy became so complicated and so 

chaotic that no reasonable solution seems to be pos- 
sible as quite clearly follows from the official 
Planovoye Khoziastvo:** “calculation of cost is ex- 
tremely poor in many (state) enterprises” ; 
“in retail trade very often the same articles are sold 
at different prices and sometimes articles of inferior 
quality are sold at a higher price than articles of 
better quality” ; “between selfcost and 
prices charged there is no connection” . “a 
a time when there is a great shortage of drinking- 
glasses, they are sold at a loss of 12 copecs and 
saucers at a loss of 21 copecs”’; “in new 
enterprises (particularly in light and food industries ) 
the cost of depreciation is considerably higher than 
in old ones” etc. 


Embezzlements 


Embezzlements and theft of trade stock, usually 
with connivance of salesmen, are reported in great 
numbers: in the grocery shops of the suburb Rostokino 
of Moscow last year embezzlements and theft reached 
1,235,000 rubles.** Thousands of tons of vegetables 
and of other perishable goods actually perish at the 
stations or at the distribution offices. These and 
similar “scandalous facts” are reported officially (1 
have reproduced above only a few of them for about 
two weeks in August, 1938), but how many remain 
unreported in the Soviet (all governmentally con- 
trolled) press? In the rural cooperative trade system 





1 Tzvestia, July 22, 1938. See also the unsparing censure of the 
consuuicrs’ codperatives, who do the retail trade in rural dis- 
tricts, by the Council of Commissars USSR as related in the 
Izvestia of August 30, 1938: the codperatives in many places are 
found guilty of ‘‘not having on sale salt, sugar, soap, cigarettes, 
etc. and of many cases of theft, embezzlement, illegal raise 
of prices and of cheating customers.’’ See also S. P. 1938, No. 
33, Art. 202, a law, ordering increase of shirpotreb production. 
Russ. Econ. Notes, September 15, 1938, No. 373, p. 3 and 4. 

® Regulation of December 19, 1937 in FKB 1938, No. 8/9, p. 29 
and No. 18, p. 26. 

33 ‘Planned Economy,”’ No. 6 (June) 1938, article by Turetsky. 

% Vechernaya Moskva, August 13, 1938. 
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80,000 cases of embezzlement were registered in 1937. 
Many more remain undisclosed.** 


Cheating 


At the same time wholesale cheating, short weights 
and utter neglect of the customer is going on in the 
Soviet official shops. Two thousand inspectors con- 
trolling trade in Moscow achieve very little. One 
of the chief trade instructors Shakleyev, pointing out 
abominable facts of cheating customers, quotes in 
Vechernaya Moskva of August 23, 1938, from an 
official investigation in Moscow: “cases of cheating 
customers in trade net are widespread. This can be 
corroborated by the fact that out of 316 shops which 
were investigated by the Trade inspection in 279 
were revealed 361 violations of trade rules.” 

An examination of restaurants in Sokolniki and 
Kujbyshev sections of Moscow in the last few months 
(1938) disclosed that in the former customers were 
cheated for the amount of 59,000 rubles and in the 
latter for 270,000 rubles; the inspector ordered only 
to “reprimand” the cheaters.*® What else could he 
do? There would be no place left in the prisons and 
the government would be compelled to find work 
for the cheaters anyway, since there is only one em- 
ployer, the state. Thefts and embezzlements 
are widespread in the offices of the Kogiz (State Pub- 
lishing Bureau): they amounted to 4,600,000 rubles 
for 1937 (as far as discovered up to present time) and 
of 6,017,000 rubles of oustanding losses of this kind 
only about 11 per cent could be recovered in the 


first half of 1938. 


Elimination of Profit Motive 


Sapienti sat! The great and richest in the world 
in natural resources the Leviathan state called USSR 
with all its planning, progressive piece work wages, 
low salaries, terriffic taxation, drastic regulations, 
exorbitant prices, abominable housing, cruel prohibi- 
tion of emigration, wholesale shooting of all “enemies,” 
etc., is unable to supply decently the average citizen 
with the simplest commodities after 20 years of ex- 
perimentation. Admirers of the slogan: 
“production for use and not for profit” may learn 
that elimination of profit may simply mean produc- 
tion for no use whatever! 


Addendum 
New Rates of the Sales Tax 


In the second half of the year 1938 some new rates 
of the sales tax were introduced in connection with 
the policy to simplify and to reduce the number of 
rates of the tax.** We reproduce the more important 
of the new rates: 


Sugar: 78 per cent (everywhere); Meat: only three rates, 
viz., 67 per cent in the Ist and 2nd zone; 69 per cent in the 
3rd and 4th zones, and 72 per cent in the 5th zone; Mutton, 
pork and veal: 60, 63 and 67 per cent, in the same zones; 
Bacon: 53, 56 and 62 per cent; Sausage: 47, 48 and 64 per 
cent; Butter: 57 and 60 per cent; Cheese: 75 per cent; 





% An editorial in Jzvestia, September 9, 1938. 
% Vechernaya Moskva, August 23, 1938. 
* FKB 1938, No. 22/23, p. 8-19. 
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Margarine: 58-65 per cent; Canned fish: 20-60 per cent; 
Soap: 10-40 per cent; Eau- de- Cologne, shaving cream, dental 
cream and face powder: 70 per cent; Vodka: 83 per cent; 
Bitter liquors: 81 per cent; Liqueurs: 74 per cent; A revised 
and partly somewhat increased rates schedule for bakery 
products: 4-25 per cent; Macaroni and some kinds of simple 
candies and of pastry: now free from the sales tax (their 
ingredients, as flour, etc., are already taxed). 


The Soviet Budget for 1938 
Only the totals of the Soviet unified budget for 
1938 have been officially promulgated up to the present 
time.** The Supreme Council (Congress) of the 


USSR adopted on August 14, 1938, only the follow- 
ing “totals” of the unified budget : 





Revenue Expenditure 
(In million (In million 
rubles) rubles) 
Federal budeet ......... 046600. 97,879 96,379 
The Budgets of the 11 Member 
Republics ..... 34,759 34,759 
of which: 
State Budgets .. . 26,352 8,415 
Local Budgets 8,407 26,344 * 
Total = 132,638 131,138 
Surplus of revenues (federal 
budget) . seers 1 ; : 1,500 
Grand Total 132,638 132,638 


The speech of the Commissar of Finance USSR 
and the debates during the discussion of the budget 
point out the following chief items of the new budget 
(estimates) for 1938: 


Revenues, 1938 (Unified Budget) 


Million rubles 
Sales (turnover) tax ...... 83,965 
Dividends from profits of governmentally 
owned industries 9,732 
Miscellaneous taxes 5,040 
Proceeds from new government loans 7,730 
Influx of net savings in the state savings 
banks = ee 1,600 
Other revenue (rz 1ilroads, ‘past, state farms, 
customs, social insurance, etc.) 24,571 
Grand total revenue , 132,638 
Of which the share in favor of the budgets of 
the 11 Member Republics and of local budgets 34,759 
Total revenues at the disposal of the Fed- 


eral budget ete 97,879 


Expenditures, 1938 
Million rubles 


1. National Economy, total 47,212 
viz.: Financing governmentally owned in- 
dustry .... ¥ 19,821 
Financing agriculture i 10,997 
Railroads, transportation, post, etc. 6,763 
State trade ............... 2,805 
Financing other branches of national 
economy ...... mine 6,826 
2. Social and cultural measures (education, 
cel Ce) eee 12,148 
3. War and Navy Commissariats 27,044 
4. Commissariat of the Interior (Police). 4,320 
5. Administration and Justice ... 2,730 
6. Public Debt Service 2,072 
7. Reserve Funds .... : 1,210 
8. Miscellaneous expenditures 609 
Total 97,345 * 





* Of which 17,937 million rubles is covered by grants from the 
State budgets. 
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In the expenditures of the 11 Member Republics 
and of the local administrations (a total of 34,759 
mill. rubles) the chief items are: education (15,059 
mill. rubles), health (6,932 mill. rubles), financing 
local industry, public utilities, etc., (6,852 mill. rubles) 
and social security (2,049 mill. rubles). 

Noticeable is the enormous expenditure on Army 
and Navy (27,044 mill. rubles or $5,400,000,000 which 
is considerably more than all national defense ex- 
penditures of all nations in the world taken together 
in 1934) and on Police (4,320 mill. rubles or. 
$890,000,C00) which is almost twice as large as the 
total expenditure on all Soviet Administration and 
Justice. Very large is also the expenditure on educa- 
tion ($3,000,000,000), 7. e. almost approaching the 
per capita educational expenditures of the United 
States, and on health ($1,400,000,000). 


Tax Problems Concerning a 
Corporate Fiduciary 


(Concluded from page 754) 


axiomatic, that we, as corporate fiduciaries, who are 
called upon to act in many other representative 
capacities, each involving additional tax problems, 
have reason to be apprehensive. 

And so we may well ask ourselves, what is being 
done or can be done to effect an ultimate solution of 
the tax problem of the corporate fiduciary ? 


We are told that the Federal Government will 
welcome constructive criticism in connection with its 
recently undertaken effort to modernize its tax 
structure. Thus far, however, our offers to help, 
whether individually or through local committees, 
have only tended to increase the confusion. 


Since the problem is national in scope, its solution 
will require the concerted and aggressive effort of 
all trust institutions throughout the country. The 
Trust Division of the American Bankers Association 
has been and is still doing some commendable 
pioneer work in this field. The California Committee 
on Trust Policies recently recommended that a Com- 
mittee on the Simplification of Taxation of Estates 
and Trusts be appointed, to the end that it might be 
of assistance to the California authorities in bringing 
about a simplification of tax requirements. If each 
state will follow this recommendation, and if each of 
the committees will cooperate actively with each 
other and render unified support to the National 
Committee, then, but not otherwise, can we expect 
the ultimate elimination of chaos, and the restoration 
of order in the field, of taxation. 





*%8 Promulgated in the Jzvestia of August 24, 1938. Cf. VPF 
1938, Nos. 14 and 15/16 (debates on the budget) and Russ. Econ. 
Notes, September 30, 1938, No. 374, p. 1. The Soviet budget for 
1936 was described by me in detail in the April, 1936, issue of 
The Tax Magazine. The final execution of this budget was: Rev- 
enues, 83,760 mill. rubles (estimate was 78,715 mill. rubles); Ex- 
penditures, 81,827 mill. rubles (estimate was 78,715 mill. rubles). 
The budget for 1937 may be found in the Russ. Econ. Notes, 
March 30, 1937, No. 339, p. 8, and No. 338, p. 4. 

%* The discrepancy between the officially adopted total and the 
one presented in this table is due to changes introduced after 
discussion in the Supreme Council. 








Rulings of the Bureau of Internal Revenue 


Analysis of Credit for Taxes.—The tax of 7 per cent (su- 
preme decree introducing new amendments to law No. 7904, 
article 67) and the tax of 1 per cent (decree law No. 7103, 
establishing special taxes in favor of the unemployed, arti- 
cle 1) imposed by the Peruvian Government by decrees of 
February 17, 1936, are allowable as credits under section 131 
of we Revenue Act of 1936.—I. T. 3223, 1938-41-9572 (p. 7). 


Annuities—Where an annuity is paid with respect to a 
fractional part of a year, only a fractional part of 3 per cent 
of the aggregate premiums or consideration paid for the 
annuity should be returned for federal income tax purposes 
under section 22(b)(2) of the Revenue Act of 1936. I. T. 
3168 (1. R. B. 1938-10-2) revoked.—I. T. 3221, 1938-41-9570 
(p. 5). 


Credits against Net Income.—A is entitled to an appor- 
tioned credit for a dependent for the period in the year 1936 
during which his daughter over 18 years of age was incapa- 
ble of self-support because of an attack of inflammatory 
rheumatism.—I. T. 3222, 1938-41-9571 (p. 6). 

* * x 


A, who furnished chief support of his unemployed son 
and family including four children under 18 years of age, is 
entitled to a credit for dependents with respect to the four 
children regardless of the fact that there was no identifica- 


tion of the amounts furnished for each.—I. T. 3226, 1938-42- 
9582 (p. 4). 


Deductions from Gross Income — Depreciation. — The 
term “income beneficiaries,” as used in section 23(1) of the 
Revenue Act of 1936, is not limited to taxable beneficiaries. 
The taxable beneficiaries of the M Trust being entitled to 
only one-half of the net income and corpus thereof, only 
one-half of the depreciation on the trust property is de- 
ductible by the taxable beneficiaries, the other one-half 
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being allocable to the remaining net income which is pay- 
able to the nontaxable beneficiaries. Likewise, only one- 
half of the tax-exempt income included in the net income 
of the trust is allocable to the taxable beneficiaries, the 
other one-half being allocable to the nontaxable benefici- 
aries.—I. T. 3231, 1938-45-9602 (p. 2). 


Deductions from Gross Income—Taxes Generally.—Real 
and personal property taxes assessed in the State of Wash- 
ington for the year 1937 should be accrued for federal in- 
come tax purposes as of March 1, 1937, in accordance with 
G. C. M. 6667 (C. B. VIII-2, 94 (1929)). Real and personal 
property taxes assessed in the State of Washington for the 
year 1938 should be accrued as of January 1, 1938, in accord- 
ance with the law as changed by chapter 122, Laws of 
Washington, 1937.—I. T. 3224, 1938-42-9580 (p. 3). 

.<s 2 

The corporation license tax imposed by the State of 
Kentucky accrues, for federal income tax purposes, on the 
date on which the corporation first incurs liability for the 
tax, which is January 1 of the calendar year in which the 
report to the tax commission is required to be filed and the 
tax based thereon is payable.—I. T. 3232, 1938-46-9609 (p. 2). 


Manufacturers’ Excise Taxes—Radio Receiving Sets, Etc. 
—Radio tubes and speakers are taxable as separate articles 
upon their sale by the manufacturer, producer, or importer 
thereof and may not be sold without payment of tax for 
use as material or as component parts of radio chassis, ex- 
cept that they may be so sold for use as material or as 
component parts in the manufacture or production of com- 
plete automobile receiving sets, taxable under section 606 
(c) of the Revenue Act of 1932. 

S. T.. 629 (C. B. AT-1, 396 (1933)). and S. T.. 351 (C. B. 
XV-2, 339 (1936) ) modified.—S. T. 875, 1938-44-9595 (p. 8). 

Non-Resident Alien Individuals—The M Company, a 
foreign corporation which has no office or place of business 
in the United States, is not engaged in business in the 
United States within the meaning of section 211(b) of the 
Revenue Act of 1938 merely because it sells raw sugar in 


the United States through a commission agent in this 
country.—I. T. 3225, 1938-42-9581 (p. 2). 


Partnerships.—The arrangement whereby certain non- 
resident alien devisees under the will of A, deceased, oper- 
ate business properties for profit through the M Company, 
a resident agent, constitutes a partnership engaged in trade 
or business within the United States. The M Company is 
not required under section 143(b) of the Revenue Act of 
1936 to withhold income tax at the source from rentals 
forwarded to the partnership or the nonresident alien mem- 
bers thereof.—I. T. 3233, 1938-46-9610 (p. 4). 


Stamp Tax—Conveyance of Realty.—A “royalty deed” 
conveying an interest in the oil, gas, and other minerals on 
and under and to be produced from land in Mississippi con- 


stitutes a conveyance of realty subject to the stamp tax.— 
S. T. 876, 1938-44-9596 (p. 10). 


Is Cancellation of Indebtedness Income? 
(Continued from page 708) 


86 and 94 still have not made it clear as to the 
taxability of cancelled indebtedness, as the wording 
is not consistent with previous court decisions. 

In Kerbaugh-Empire v. Bowers, supra, it was stated 
that an improved balance sheet after settlement, was 
not sufficient to constitute “gain derived from cap- 
ital” and yet present regulations practically state 
to the contrary in that income is not realized by 
vitrue of a composition agreement with creditors, 
if immediately thereafter he is insolvent. Regula- 
tions 86 and 94 are also inconsistent with part of 
the opinion in the Meyer Jewelry case as aforemen- 
tioned. Apparently only the Courts can arrive at 


a possible solution to the question: “Is cancellation 
of indebtedness income?” 
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Significant Decisions of the Board of Tax Appeals 


Annuities Purchased from Common Funds of Husband 
and Wife—Divorce—Taxability—In 1929, petitioner and 
his then wife agreed upon a division of their property ac- 
quired during marriage, and transferred to a corporation, 
with certain exceptions, all of such property in considera- 
tion of its agreement to provide an annuity for life to each. 
A suit was then pending by the wife for division of prop- 
erty and maintenance, but not divorce. The agreement 
provided relinquishment by the wife of right to alimony, 
support, and maintenance. The wife had property, the 
property conveyed to the corporation belonged to both, 
and both executed conveyances. It was conveyed abso- 
lutely to the corporation, with no remainder or other right 
reserved by the husband. The parties were divorced in 
1932. It is held that moneys received from the annuity 
by the former wife, in 1934, were not the income of peti- 
tioner, inasmuch as ‘the wife contributed the property which 
provided the annuity paid to her. Where the statute (Sec. 
22 (b) (2), 1934 Act) provides that an annuity to the extent 
of 3 per cent of the consideration paid therefor shall be 
included in income, the statute is not unconstitutional in 
requiring such part of the consideration to be reported as 
income, although petitioner and his wife paid a considera- 
tion for the annuities which was greater than the amount 
ordinarily necessary to buy such annuities. The impossi- 
bility of petitioner’s recovery of the corpus of the invest- 
ment in the annuity resulted from his payment of an 
excessive price for the annuity, and not from the pro- 
visions of the Act. Petitioner’s annuity being less than 
3 per cent of the consideration paid therefor, the entire 
amount is taxable to him. 


Leech and Mellott dissent, without written opinion.—F. A 


Gillespie v. Commissioner, Decision 10,443 [CCH]; Docket 
89442. 38 BTA —, No. 91 


Bad Debts—Ascertainment of Worthlessness—Charge- 
off.—Note held by petitioner became worthless in 1933 
when it was determined that there would be no liquidating 
dividends for the bankrupt’s general creditors. Where 
creditor keeps no books, claimed deduction on the return 
is sufficient charge-off to permit deduction in 1933.—Al- 
phonse Van Houten and Mrs. Alphonse Van Houten, Husband 
and lVife v. Commissioner, Decision 10,425-F [CCH]; Docket 
84232. Memorandum opinion. 





Business Expenses—‘Lobbying.”—The petitioner, a do- 
mestic corporation, was engaged generally in representing 
foreign interests respecting their property and business 
affairs in the United States. Because of its relationship to 
such foreign interests it was employed as an agent by 
various aliens whose property had been seized during the 
World War under the Trading with the Enemy Act, to 
present their claims to Congress with a view to obtaining, 
under anticipated Congressional enactments, either a re- 
turn of their property or compensation therefor. The peti- 
tioner was to bear all expenses in connection with its 
employment, and as compensation was to receive a stated 
percentage of the money or the value of the property it 
was able to recover. In pursuance of its employment the 
petitioner incurred certain expenses which had for their 
objective the enactment by Congress of the Settlement of 
the War Claims Act of 1928. It is held, on the facts, that 
such expenses constituted ordinary and necessary business 
expenses within the meaning of the statute and therefore 
are allowable deductions in determining taxable net in- 
come. 


Black dissents, with opinion to the effect that Art. 262, 
Reg. 74, precluding the deduction of lobbying, etc., ex- 
penses, correctly interprets the law. Mellott and Disney 
agree with this dissent.—Tertile Mills Securities Corporation 


v. Commissioner, Decision 10,434 [CCH]; Docket 75423. 38 
BTA —, No. 82. 


Corporation Insolvent—Bad Debt Deduction by Guar- 
antor.—Petitioner’s stockholders were the owners of a 
majority of the stock of a corporation which owned and 
operated 11 retail grocery stores in Shreveport, Louisiana. 
The corporation was indebted to petitioner in a large sum, 
as well as to a bank in Shreveport and to other outside 
creditors. Petitioner and its individual stockholders were 
the unconditional guarantors of this latter indebtedness. 
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The corporation was insolvent and in the taxable year 
(1933) the shares of stock of the corporation were sold 
to outside interests. The price at which the shares of 
stock were sold was fixed at the value of the underlying 
assets and a condition of the sale was that the amount paid 
for the shares of stock sold should be first applied to the 
payment of the indebtedness on which petitioner was one 
of the guarantors and:the balance was to be paid to peti- 
tioner and petitioner was to cancel and discharge any 
remaining indebtedness which it held against the corpo- 
ration. The transaction was consummated as agreed upon 
and petitioner charged off in the taxable year the re- 
mainder of the debt due it by the corporation; it retained 
no interest of any kind in -the corporation and has never 
been reimbursed for any of the amount thus charged off, 
except by the small amount of cash received in the trans- 
action for which it is held to account. It is held that 
petitioner is entitled to the deduction, as a bad debt ascer- 
tained to be worthless and charged off in the taxable year, 
of that part of the indebtedness to it which remained after 
the application of the cash payment which it received in 
the transaction—W. F. Taylor, Inc. v. Commissioner, De- 
cision 10,428 [CCH]; Docket 89597. 38 BTA —, No. 73. 


Estate Tax—Gross Estate—Realty Owned by Decedent 
and Wife.—The evidence shows that decedent who died 
on November 6, 1934, was seized of realty which the Com- 
missioner determined had a value of $137,182.40, and at his 
death possessed $1,809.15 in cash. The above property was 
all in his own name and no part of it was in the name of 
his wife. The Commissioner filed no brief. The record 
indicates that a large part of the funds with which the 
major part of the realty was purchased belonged to the 
wife. It is held that no estate tax was due.—Estate of 
Andrew J. Jones, Deceased, Rhoda A. Jones, Exrx. v. Commis- 
sioner, Decision 10,436-B [CCH]; Docket 86372. Memo- 


randum opinion. 
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Court Decisions 


U. S. Supreme Court 


Commissions Paid by Securities Traders—Non-Deductible 
as Expenses.—Pursuant to long-standing regulations, com- 
missions paid brokers in 1932 in connection with the pur- 
chase of securities were a part of their cost serving only to 
increase the losses on their sale, which, pursuant to Sec. 
23(r) of the 1932 Act, are deductible only to the extent of 
gains from sales or exchanges of stocks and bonds. 

Reversing decision of the Circuit Court of Appeals for 
the Second Circuit reported at 37-2 ustc J 9590, 93 Fed. (2d) 
494, which reversed, on this issue, Board of Tax Appeals 
decision, 35 BTA 804, CCH Dec. 9615.—U. S. Supreme Court, 
in Guy T. Helvering, Commissioner of Internal Revenue vw. 
Robert C. Winmill. No. 11, October Term, 1938. 


Estate Tax—Contemplation of Death—Dominant Motive. 
—‘The mere purpose to make provision for children after 
a donor’s death is not enough conclusively to establish that 
action to that end was ‘in contemplation of death’.” Hence, 
an irrevocable transfer in trust, made in 1927, when decedent 
was 80 years old and in good health, with the provision that 
the income of the trust should accumulate until his death, 
which occurred five years later, was not made in contempla- 
tion of death when decedent’s dominant motive was to set 
aside an amount sufficient to care for his descendants after 
his death in the event his stock market speculations should 
be disastrous. U. S. v. Wells, 283 U. S. 102, 2 ustc 715, 
followed. 

The Board of Tax Appeals, having held there was no 
contemplation of death, should have been affirmed, since 
dominant purpose is a question of fact to be determined by 
the Board, and there was substantial evidence to support its 
conclusion. Dissenting opinion filed. 

Reversing decision by the Circuit Court of Appeals for 
the Tenth Circuit, reported at 384 CCH { 9080, 95 Fed. (2d) 
160, which reversed Board of Tax Appeals memorandum 
decision, CCH Dec. 9485-D.—U. S. Supreme Court, in The 
Colorado National Bank of Denver and Gertrude Hendrie 
Grant, Exrs., Estate of Edwin B. Hendrie, Deceased v. Com- 
missioner of Internal Revenue. No. 30, October Term, 1938. 


Taxes under Bankhead Cotton Act.—Cotton producers 
were proper parties to bring action to recover cotton gin- 
ning taxes assessed against the ginner, the latter being a 
collecting agent to enforce payment of the tax by prohibit- 
ing the producers’ use of the cotton until the tax was paid. 
Therefore, there was not a voluntary payment of another’s 
tax. 

Reversing Circuit Court of Appeals, Tenth Circuit, 93 
Fed. (2d) 902, 384 CCH {§9025, which reversed District 
Court decision.—U. S. Supreme Court, in D. F. Stahmann, 
Anna M. Stahmann and Joyce F. Stahmann, Doing Business as 
Stahmann Farms Co. v. S. P. Vidal, Collector of Internal Rev- 
enue, Dist. of New Mexico. No. 12, October Term, 1938. 


Appellate and Lower Courts 


Apportionment of Invested Capital—Consolidated Re- 
turns — Affiliate’s Income — Transferee Liability.— Where 
each of two affiliations had a separate existence and each 
engaged in separate activities during the taxable year, and 
as such, separate consolidated returns were required, the 
Commissioner properly apportioned invested capital to the 
first affiliation (January 1, 1920 to March 15, 1920), in the 
ratio that the number of months of affiliation bore to the 
entire year. 

On March 15, 1920, petitioner became the parent of an 
affiliation which had a separate existence from January l, 
1920, to March 15, 1920. Where petitioner overpaid its tax 
liability by erroneously filing a consolidated return for the 
calendar year, thereby including in its income that of the 
first affiliation, the Commissioner properly issued a certifi- 
cate of overassessment in favor of the petitioner, and as- 
serted any deficiency of the first affiliation against that tax- 
payer. This treatment is not affected by the fact that the 
petitioner, as transferee, subsequently became liable for the 
deficiency of the first affiliation. 

Where the Board found that the Commissioner’s appor- 
tionment of the income of one of the affiliates (on a monthly 
basis) was not arbitrary or contrary to fact, the petitioner’s 
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contention that the apportionment should have been made 
on the basis of gross profit to sales is denied. 

Where two corporations owned by petitioner transferred 
their assets, without consideration, to a third corporation 
owned by petitioner, and the third corporation transferred 
its assets, without consideration, to the petitioner, trans- 
feree liability is established. The transfers in both cases 
were in greater amounts than the deficiencies in question. 
The assessment was timely, having been made within one 
year of the expiration of the statutory assessment period 
against the transferors. 

Affirming Board of Tax Appeals decision 34 BTA 29, 
CCH Dec. 9252.—U. S. Circuit Court of Appeals, District 
of Columbia, in Continental Oil Company v. Guy T. Helvering, 
Commissioner of Internal Revenue. No. 6918. 


Compromise Binding.—Following an additional assess- 
ment for 1917 against a partnership, the principal amount 
of the assessment was paid on June 26, 1928, at which time 
an offer in compromise was submitted as to interest and 
penalty due, and the amount of the offer was deposited with 
the Collector. The offer was accepted by the Commis- 
sioner. On December 14, 1931, the plaintiff, as sole surviving 
partner, filed a claim for refund of the additional assessment, 
and later executed a closing agreement as to 1917 tax 
liability, this agreement being conditioned upon the allow- 
ance by the Commissioner of a refund of part of the addi- 
tional assessment. The refund was made. It is held that 
the compromise entered into precludes a recovery by the 
plaintiff of any part of the amount paid pursuant to the 
compromise, no extrinsic evidence being admissible to vary 
the plain terms of the contract. Therefore, the plaintiff’s 
contention that the compromise agreement was subject to 
an implied condition that if his liability should be subse- 
quently reduced, the basis provided for under the com- 
promise agreement should be correspondingly reduced is 
held to be without merit.—U. S. District Court, Dist. of 
Connecticut, in Charles H. Phelps, Sole Surviving Partner of 


Phelps Brothers & Co. v. United States of America. Law 
No. 3757. 


Corporation’s Purchase of Own Bonds at Discount.— 
Where a corporation in 1932 acquired its own bonds at a 
price greatly less than the issuing price, the bonds not 
being retired and there being no intention of retiring 
them, no taxable gain was realized. Article 68(1)(c) of 
Regulations 77 under Sec. 22 of the 1932 Act requires that 


realization of income in such a case shall be based upon 
retirement. 


Reversing Board of Tax Appeals decision, 36 BTA 333, 
CCH Dec. 9716.—U. S. Circuit Court of Appeals, Fourth 
Circuit, in Transylvania Railroad Company v. Commissioner 
of Internal Revenue. No. 4325. 


“Doing Business”—Capital Stock Tax.—Plaintiff corpo- 
ration was organized in 1889 to finance the acquisition of 
lines of railroads and to consolidate them. In 1929 its char- 
ter was amended to increase the powers of the company 
as to the businesses it could engage in. “In the year 1914 
the plaintiff had virtually concluded the activities for 
which it was organized and instead of remaining inactive, 
only collecting the income from its holdings and distribut- 
ing to the stockholders their share of that income, it was 
active in seeking to make other profits.” During the tax- 
able years 1933-1935, its income from securities was over 
$400,000 annually for 1933 and 1934, and over $500,000 for 
1935. It paid a dividend of $235,200 in 1935, and during the 
taxable years made many changes in the securities held. 
It is held that the company was “carrying on or doing 
business” so as to be subject to capital stock tax. 

Reversing District Court decision reported at 384 CCH 
{ 9083.—U. S. Circuit Court of Appeals, Fourth Circuit, in 


United States of America v. The Atlantic Coast Line Company. 
(Three cases) Nos. 4338-4340. 


Excise Tax—Automobile Parts and Accessories—Suit for 
Refund.—Motion to dismiss suit for refund of taxes paid 
under Sec. 606(c) of the 1932 A-t (plaintiff alleging that 
repairs of automobile connecting rods rather than sales 
thereof were involved) is denied. Defendant’s contention 
that the court’s jurisdiction is not sufficiently alleged where 
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plaintiff fails to allege the filing of a proper claim for refund, 
inasmuch as the claim filed did not comply with the current 
Regulations, is held to be without merit because the Com- 
missioner’s consideration and denial of the claim filed con- 
stituted a waiver of the informality of the claim.—U. S. Dis- 
trict Court, Western Dist. of Washington, Southern Divi- 
sion, in Corn-Rod Exchange, Inc. v. Thor Il’. Henricksen, 
Acting Collector of Internal Revenue. No. 8570. 


Income and Excess Profits Tax for 1918.—Pursuant to a 
remanding of this case from the Third Circuit, the instant 
Court handed down an opinion on December 14, 1937, 
holding that plaintiff should be allowed amortization on 
war facilities in the difference between the cost of such 
facilities and the cost of replacement thereof as of March 
3, 1924, the date fixed by the Amortization Act, minus 
amortization allowed for prior years. However, since 
under Article 185, Regulations 62, amortization is to be 
allocated to the vears in which the facilities were acquired, 
and since amortization in an excessive amount was al- 
lowed for 1918, the only year which by agreement of 
the parties is open, it was held that the plaintiff receives 
no present advantage from the allowance. The validity of 
Article 185 of Regulations 62 requiring such apportionment 
was approved. The Court herewith makes certain addi- 
tional findings of fact and conclusions of law, the effect of 
which is in conformity with the prior opinion, namely, that 
the plaintiff should take nothing in this action, judgment 
for the defendant to be entered in conformity with the pres- 
ent findings and conclusions. These show that 1918 income 
was understated rather than overstated.—U. S. District 
Court, Dist. of New Jersey, in Kelly-Springfield Tire Co. v. 
United States of America. No. 2286. 


Initiation Fees Taxes.—Decedent subscribed $5,000 for a 
membership in the Tombigbee Club in 1927, which amount 
was subsequently paid. The Court holds that the club at- 
tained a legal existence in 1929 by reason of its incorpora- 
tion as a social club, although the number of memberships 
as required by the subscription agreement had not been 
obtained. The club having been found to be a social or 
sporting club or organization within the meaning of section 
413 of the 1928 Act, plaintiffs’ decedent is taxable on his 
membership therein.—U. S. District Court, Southern Dist. 
of Alabama, Southern Division, in Henrietta J. Ward, For- 
merly Henrietta J. Piper, and Harry C. Piper, Exrs., Last Will 
and Testament of Louis H. Piper, Deceased v. United States 
of America. Law No. 1166. 


Interest in Corporate Stock—Whether Capital Asset.— 
Petitioners’ interest in corporate stock was not a capital 
asset under the 1928 Act, not having been acquired more 
than two years prior to the date of sale on February 1, 
1928. A syndicate contract under which petitioner acquired 
his interest in the stock was not executed until February 
5, 1926. Moreover, it is held that title to the stock did not 
pass until February 12, 1926, when an initial payment of 
$2,100,000 was made. 

Affirming Board of Tax Appeals decision, 32 BTA 1235, 
CCH Dec. 9056.—U. S. Circuit Court of Appeals, Sixth 
Circuit, in R. A. Shillinglaw v. Commissioner of Internal Reve- 
nue. No. 7463. 


Inventory—Cost or Market Value of Supplies.—In order 
to be inventoried at cost or market, whichever was lower, 
the Regulations in force in 1920 did not require that goods 
not held for sale should become a physical part of a fin- 
ished product made for sale. Accordingly, supplies which the 
taxpayer consumed or used in the process of manufacture 
are inventoried at cost or market, whichever was lower. In 
1917, 1918, 1919, and 1920, taxpayer consistently followed 
this method which was considered to be the best accounting 
practice in its trade or business.—U. S. District Court, 
Western Dist. of Pennsylvania, in Aluminum Co. of America 
v. The United States. Law No. 7765. 


Inventory at “Market”—Art. 1584, Reg. 62.—The Court 
finds that at the date of the taxpayer’s inventory of cotton 
merchandise there was a market at current bid prices for 
such merchandise in the volume usually purchased by the 
taxpayer. Therefore, pursuant to Article 1584 of Regula- 
tion 62 (1921 Act), the taxpayer was required to use such 
prices for its inventory. It is immaterial that shortly after 
the inventory date an expected material decline in prices 
occurred, and that the market was unusually inactive shortly 
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before the inventory date—U. S. District Court, Dist. of 
Vermont, in Willard Manufacturing Co. v. Robert W. Mc- 
Cuen, James E. Kennedy, Former Collector of Internal Reve- 
nue. Nos. 683 and 684. 


Constructive Receipt of Income 


(Concluded from page 749) 
consideration consists in the fulfillment of an obligation 
which is not recognized, in whole or in part, as a deduc- 
tion of income by the statutes. 

An example is the assignment of income to a dependent 
in order to support him. Since the Revenue Act of 1938 
limits the credit for the support of a dependent to $400 a 
year, the recognition of a transfer of $600 to the dependent 
would decrease the taxable income of the transferor. It 
is therefore disregarded in computing the taxable income, 
even if $600 are necessary for the support, and the trans- 
feror may take the credit as fixed by the statute (Douglas 
v. Willeuts, 296 U. S. 1). 

Another example is wagering transactions. If the owner 
of preferred stock and the owner of common stock of a 
corporation agree to exchange for a year the dividends 
which will be paid to them by the corporation, the loser 
may deduct from income only such an amount as the stat- 
ute allows for wagering losses. They can not improve 
their situation by assigning the future dividends before 
they arise. The law of taxation disregards such a transfer 
though made for consideration. 

Whether the amount of the tax as distinguished from 
the taxable income will be decreased is immaterial. That 
may happen if income is shifted from one year to another. 
The owner of real estate, who sold the rents of the fol- 
lowing two years in consideration of the present payment 
of a reasonable amount, reports as income the sales price, 
when received or accrued, as the case may be, even if this 
results in a smaller aggregate tax for the three years, be- 
cause he sustained substantial losses from other sources 
in the first year. Since the aggregate income for the three 
years is not impaired, the transfer will be recognized. 
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Residuary Legatee, 3:189 
Revocable Trust, Taxable to Grantor, 
5 :314 
Stockholder v. Corporation, 8 :494 
Testamentary Trust, 1:59 
Initiation Fees Taxes, 4:253; 11:699; 12:767 
Insurance Company 
Capital Stock Tax, 3:188 
Taxability, Recovery Limited, 5:314 
Interest 
Corporate Stock, Whether Capital Asset, 
12 :767 
Deduction by Beneficiary, 8 :494 
Deficiencies, 3:189; 11:701 
Erroneous Refunds, 1:58; 8:495 
Overpayment, 11:700 
Res Adjudicata, 7 :440 
Tax Claims, Bankruptcy, 3:187 
Usurious, Accrued, Taxability, 3:187 
Inventories 
At Market, Art. 1584, Reg. 62, 12:767 
Cost or Market Value of Supplies, i2:767 
Dealers in Securities, Partial Bad Debt 
Deduction for Debentures, 8 :494 


J 
Jurisdiction 
Court of Claims, after Board Proceedings, 
4:253 
L ) 
Leases 


Bonus or Other Advance Payments for 
Execution of, 3:187 
Legal Fees 
Capital Expenditure, 8 :494 
Legatee 
Residuary, Income in 1928, 3:188 
Lessees’ Improvements 
Income Status, 9:568 
Not Income to Lessor, 3:189; 10:639 
Lessors 
Income from Improvements by Lessee, 
8 :494 
Lessee’s Improvements Not Income to, 
2:124; 3:189; 10:639 
Lien of Tax, 10:639 
Life Insurance Proceeds i 
Deductibility, Estate Tax, 8 :493 i 
Taxability, 8 :493 
Liquidation 
Controlled Corporation, Taxable Gain, 
10 :639 
Loss, Year Deductible, 10:639 
Liquor Dealers 
Tax on, Ohio Warehouse Consignors, 
7 :440 
Loss—see Gain or Loss 


M 
Mines 
Ordinary Expense v. Capital Expenditure, 
11 :699 
Valuation, Depletion, 2:124 
Mortgages 
Second, Retired at Less Than Face Value, 
2:125 
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N 


NIRA 
Capital Stock Tax, 1:57 
Repealed Dividend Tax, 5:314; 8:496; 
10 :640 
Declaration before Effective Date, 1:59 


O 


Obsolescence 
Store Equipment on Hand after Sale of 
Building, 8:495 
Officers 
Compensation, Reasonableness, 7 :439 
Overassessment 
Barred, Recovery, Six-Year Limitation, 
7 7440 
Overpayments 
Credits against Barred Deficiency, 8:495 


Yr 


Partners and Partnerships 
Alleged, Whether Corporate Income, 
7 3439 
Income, Taxability, 1:58 
Interest in, Deductions, 9:568 
Partnership v. Taxable Association, 11:700 
Penalties 
Refund Claim, Sufficiency and Timeli- 
ness, 1:59 
Processing Tax on Oils, 7 :440 
Property Tax 
Assessed against Estate, 8:495 


R 
Real Estate 
Hawaiian. Valuation for Estate Tax Pur- 
poses, 7 :439 
Purchase of Sheriff’s Certificate, 10:640 
Receivership 
Tax Claims Denied, 11 :699 
Records 
Inspection, 11:700 
Recovery of Tax 
1918 Taxes Assessed and Collected after 
Statutory Period, 1:59 
Suit, Spouse’s Liability, 8 :497 
Refunds 
Amended Claim, Timeliness, 3:189; 6:383 
Erroneous, Interest on, 1:58 
Excise Tax, 9:568 
Interest, Excise Tax on Coal Imported, 
4:254 
Interest on, Res Adjudicata, 7:440 
1917 Taxes, Timeliness, 5 :314 
Petition and Notice Within Two-Year 
Holding Period, 2:124 
Recoupment Theory Inapplicable, 1:59 
Recovery, 8 :495 
Suits for 
Jurisdiction, 2:125 
Recovery Denied, 8 :497 
Reorganizations 
Distribution under 1928 Act, 5:314 
1926 Act 
Exchange of Stock for Stock, 1:59 
Non-recognition Provisions, 1:59 
Subsequent Sale of Newly Acquired 
Stock for Cash, 1:59 
1928 Act, 8:495 
1929 Act, Basis of Depreciation, 10:640 
Request for Prompt Assessment, 5:314 
Sec. 77-B, Exploratory Research, 10:640 
Statutory, in 1937, Gain Not Taxable on 
Installment Basis, 8:496 
Stock Debentures Received Pursuant to, 
Status, 5:315 
Taxable Exchange of Stock, 10:640 
v. Sale, 8:496 
v. Taxable Exchange, 10 :640 
Res Adjudicata, 1:59 
Interest on Refunds, 7 :440 
Return 
Consolidated 
Loss Claimed for Embezzlement, 1:57 
Privilege of Election under 1928 Act, 
4:253 
Joint or Separate, 2:124 
Loss from Sale of Stock to Wife, 5:315 
Presumption of Correctness, 2:124 
Representations by Deputy Collectors Not 
Binding on U. S., 2:124 
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Robbery 

Disputed Insurance Claim, 1:58 
Royalties 

Oil, Paid to Taxpayer’s Assignor, 2:124 


Ss 
Sale 
Deferred Payment Not on Installment 
Plan, 4:253 
Installment, 3:189 
Securities 
Acquired by Remainderman, 4:253 
Social Club 
Dues and Initiation Fees Taxes, 4:253 
Soft Drinks Tax 
Repealed, Carbon Dioxide Gas, 7:440; 
9 :568 
Stamp Tax 
Bond Issues, Receiver’s Certificate, 8 :496 
Bonds, Conditional Obligations, 2:125 
Foreign Insurance Policies, 8 :496 
Stock Issues, 3:189; 11:701 
Stock Transfers, 2:125; 8:496; 12:767 
Defects in Appeal, 8:496 
Voting Trustees, 8 :496 
Suit for Recovery, 2:125 
State Officers, Official Court Reporter, 2:125 


Statute of Limitations, Additional Defi- 
ciency Found by Board, 5:315 
Stockholder 
Advances to, 3:187 
Corporation Transactions, Losses, Deduc- 
tibility, 8 :496 
Stocks 
Basis after Transfer, 1:57 
Capital-Gain Holding Period, 11:701 
Close Corporation, Valuation for Estate 
Tax Purposes, 9:568 
Debentures Received Pursuant to Plan of 
Reorganization, 5:315 
Dividends, Basis under 1928 Act, 7 :439 
“‘First-in, First-out’’ rule, 3:188; 4:254 
Gifts, 11:700 
Issued for Services, Sale v. Additional 
Compensation, 8 :496 
Loss 
Bona Fide, 10:639 
Complete Liquidation, 8:494 
Limitations, 2:125; 8:496 
‘‘Non-voting”’ Preferred, Affiliation, 3 :187 
Reorganization, Taxable Exchange, 10 :640 
Sale and Exchange, Taxable as One 
Transaction, 5:314 
Sale, Basis, Delivery v. Intent, 4:253 
Sale Purported, Fraud, 10:640 
Sale to Children, Loss Not Deductible, 
8 :496 
Sale to Wife, Loss Denied, Joint Return, 
5 :314 
Stamp Tax, 3:189; 8:496; 11:701 
Transfer, Loss, Family Transaction, 
3:188 
Valuation, 2:125 
“‘Blockage’’ Theory Applied, 1:58 
Wash Sales, Ordinary Losses, 1928 Act, 
8 :497 
Worthless, 3:188; 8:497; 10:640 
Subsidies 
Received from State, Taxable Status, 
53385 
Syndicates as Associations, 5:315 


— 

Tax Claims 

Denial, 11:699 
Tenancy 

By Entirety, Gift Tax, 4:254 

In Common, 9:568 
Tobacco Tax 

Exported Articles, 5:315 
Transferees 

Liability, 2:125; 8:497 
Transfers in Contemplation of Death, 7 :439 
Trustees 

Transfers by Creditors in Lieu of Re- 

ceivership or Bankruptcy, 1:58 

Trusts—see Estates and Trusts 


Ww 
War Facilities 
Amortization, 3:187 
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Rulings of the Bureau of 
Internal Revenue 


A 


Accounting 
Methods, 7 :437 
Accrual Date 
State Capital Stock Tax, 6:380 
State Franchise Taxes, 6:380 
Alcoholic Beverages 
Floor Tax, 9:565 
Smuggled, Internal Revenue Taxes, 7 :437 
Aliens—see Nonresident Aliens 
Annuities, 12:764 
Australian Special Property Tax 
Deductibility, 8 :499 


B 
Bad Debts 
Uncollectible Deficiency upon Sale of 
Mortgaged or Pledged Property, 5:319 
Bankruptcy 
Income and Excess-Profits Taxes, 8 :499 
Basis 
Property Acquired in Connection with 
Liquidation, 8 :498 
Beneficial Association 
Exemption Denied, 7 :420 
Bituminous Coal Act of 1937 
Liability for Tax, 9:565 
Business Expenses 
Baseball Uniforms, Cost, 5:319 
Deductions from Gross Income, 4:251: 
§:319; 7:420 
Jockeys’ Uniforms, 5:319 
Business Leagues 
Exemptions, 6:380 


. 
Capital Assets 
Determination of Period for Which Held. 
22is2 
Exclusions, 11 :684 
Meaning, 4:251 
Carriers’ Taxing Act of 1935 
Deductions, 2:122 
Carriers’ Taxing Act of 1937 
Employers, 4:251; 11:684 
Corporate Loans Tax 
Deductibility, 7 :380 
Corporations 
Affiliated, Income, 4:251 
Credits, 1:62; 3:190 
Domestic, Owning Majority of Foreign 
Corporation’s Stock, 10:614 
Normal Tax, 11:684 
Credit for Taxes 
Analysis, 1:62; 5:319; 5:320; 6:380; 7:420; 
8:502; 10:614; 12:764 


D 


Deductions from Gross Income 
Australian Special Property Tax, 8:499 
Baseball Uniforms, Expense of, 5:319 
Business Expenses, 4:251; 5:319; 7:420 
Charges, 1:62; 11:684 
Carriers’ Tax, 2:122 
Corporate Income Tax, 2:122 
Corporate Loans Tax, 6:380 
Depreciation, 12:764 
Excise Taxes, 3:190; 7:420 
Federal Duties, 7 :420 
Franchise Tax, 6:380 
Gasoline Tax, State, 2:122 
Gross Income Tax, 1:62 
Gross Receipts Tax, 2:122 
Intangibles Tax, 6:380 
Jockeys’ Uniforms, Cost of, 5:319 
Liquor Tax, Maine, 5:319 
Property Tax, 6:380 
Sales Tax, 2:122 
State Corporate Loans Tax; 6:380 
Taxes Generally, 3:190; 4:251; 7:420: 

8:499; 9:565; 10:614; 12:764 

Dissemination of News 
Excise Tax, 9:565 

Dividends 
Contracts Restricting Payment of, 1:62 
Distribution, Effect, 4:251 
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Dividends, Continued 
Paid, Credits, 2:122 
Whether Paid from Earnings Accumu- 
lated before or after March 1, 1913, 
4:251 


E 
Employees 
State, Compensation, Regulations Amend- 
ed, 3:190 
Estate Tax 
Transfers for Public, Charitable or Re- 
ligious Purposes, 4:251 
Estates and Trusts 


Net Income, 4:251 
Estoppel 
Claims for Installment Basis of Sales, 
5 :320 


Excess-Profits Tax, 5:319 
Bankrupt Corporation, 8:499 
Excise Tax 
Deductibility, 3:190; 7:420 
Dissemination of News, 9:565 
Manufacturers, Sales to States or Po- 
litical Subdivisions, 6:380 
Radio Receiving Sets, 12 :764 
Regulations Amended, 9:565 
Exclusions from Gross Income—see Gross 
Income 
Exemptions 
Business Leagues, 6:380 
Denied, Beneficial Association, 7 :420 
Educational Organizations, 11:684 
Married Persons, 10:614 
Religious, Charitable and Educational 
Corporations, 5:319; 9:565 
Social Clubs, 3:190; 5:319 


F 
Federal Duties 
Deductibility, 7 :420 
Floor Tax 
Alcoholic Beverages, 9:565 
Foreign Corporations 
Formation, Returns Relative to, 8:500 


Foreign Countries 
Credit for Taxes Paid to, Analysis, 8:50? 
Similar Credit Requirements, 5:320 
Franchise Tax 
State, Accrual Date, 6:380 
Future Interests 
Transfers in Trust, 5:320; 8:502 


G 


Gain or Loss 
Basis, Property Transmitted at Death, 
5 :319 
Capital Assets, Determination of Period 
for Which Held, 3:190 
Involuntary Conversions, 10:614 
Meaning of Capital Assets, 4:251 
Recognition, 5:320; 8:500; 10:614 
Gasoline Tax 
Deductibility, 2:122 
Grantor 
Income, 11 :684 


Gross Income 
Deductions—see Deductions from Gross 
Income 
Definition, 3:190; 5:319 
Exclusions, 3:190; 7 :420 
Compensation of State Officers and Em- 
ployees, 5:319 
Inclusions, 1:62 
Period, 6:380; 9:565 
Gross Receipts Tax 
Deductibility, 2:122 


Income Tax, 5:319 
Affiliated Corporations, 4:251 
Bankrupt Corporation, 8 :499 
State, Deductibility, 2:122 
Information Return at Source, 1:62 
Form 1099, 1:62 
Payments of $1,000, 1:62 
Regulations Amended, 5:320; 8:499 
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Insurance Companies 
Returns, 10:614 
Installment Basis 
Sales, 5:320 
Intangibles Tax 
Deductibility, 6:380 
Interest 
Remission, 11 :684 


L 


Liquidation 
Basis of Property Acquired in Connec- 
tion with, 8:498 


N 


Net Income 
Computation, 4:251 
General Rule, 8:499 
Rates of Exchange, 4:251 
Credits against, 12:764 
Estates and Trusts, 4:251 
Nonresident Aliens, 12:764 
Taxability, 5:320; 8:502 


oO 


Oil and Gas 
Lease, Exemption from Stamp Tax, 6:380 
Transportation by Pipe Line, 5 :320 


os 


Partnership 
Limited, Whether Corporation, 10:614 
Personal Holding Companies 
Binding Election under Option, 7 :437 
Definition, 8 :500 
Foreign, Regulations Re Returns, 1:62 
Surtax, 5:320; 6:380 
Amended Regulations, 1:64 
Pipe Lines 
Transportation of Oil, Basis of Tax, 5:320 
Property 
Inclusion in Term, 8:500 
Transfers in Trust, Future Interests, 
5 :320; 8:502 
Transmitted at Death, Basis of Gain or 
Loss, 5:319 
Property Taxes 
Deductibility, 6:380 
Public Fair Corporation 
Taxability, 8 :500 


R 


Radio Receiving Sets 
Manufacturers’ Excise Tax, 12:764 
Regulations 
Compensation of State Officers and Em- 
ployees, 3:190 
Excise Tax, Amendments, 9:565 
Foreign Personal Holding Companies, 
Returns, 1:62 
Form of Individual Returns, Amendment, 
5 :319 
Information at Source, 8:499 
Amendment, 5 :320 
By Corporations, 8 :499 
Inspection of Returns, Amendment, 6:380 
No. 94 Amended, 8 :499 
Returns of Foreign Personal Holding 
Companies, 1:62 
Surtax on Personal Holding Companies, 
Amendment, 1:64 
Sec. 803, 1938 Act, 8:500 
Silver Purchase Act, Amendment, 8:501 
Tobacco Tax, Amendment, 8:502 
Wine Production Tax, Amendment, 5 :320: 
8 :500 
Religious, Charitable, etc. Corporations 
Exemptions, 5:319; 9:565 
Returns 
Community Property, Sale, 10:614 
Corporate, 5:319 
Formation of Foreign Corporations, 8 :500 


Income Where Tax Is Withheld at Source, 
5 :320 
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Returns, Continued 
Individual, 5:319 
Form, 5:319 
Regulations 94 Amended, 5:319 
Remote Sections of Japan, 10:614 
Information, Form 1099, Payments of 
$1,000, 1:62 
Inspection, Regulations Amended, 6 :380 
Insurance Companies, 10:614 


Ss 
Sales 
Installment Basis, Estoppel, 5 :320 
States or Political Subdivisions, 6:380 
Sales Tax 
Deductibility, 2:122 
Silver Purchase Act 
Regulations Amended, 8:501 
Social Clubs 
Exemptions, 3:190; 5:319 
Stamp Tax 
Conveyance of Realty, 12:764 
Exemptions, 6:380 
Passage Tickets, 11:684 


T 

Tobacco Taxes 

Regulations Amended, 8 :502 
Transfers 

For Public, Charitable or Religious Pur- 

poses, 4:251 

Transfers in Trust 

Future Interests in Property, 5:320; 8:502 
Trusts—see Estates and Trusts 


w 


Wine Production Tax 
Payment, 8:500 
Regulations Amended, 5:320; 8:500 
Withholding Tax at Source, 1:64; 5:320; 
6:380; 8:502; 10:614 
Non-resident Foreign 
11 :684 
Return of Income, 5 :320 


Corporations, 


Significant Decisions of the 
Board of Tax Appeals 


A 


Accounting Method 
Credits on Canadian Taxes, 3:191; 4:255 
Accumulation of Surplus 
Evasion of Tax, Sec. 104, 1932 Act, 5:317 
Aliens 
Non-resident, Situs of Property for Es- 
tate Tax Purposes, 3:191 
Alimony 
Payment out of Trust, Taxable Income to 
Husband, 3:191 
Annuities 
Beneficiaries, Taxability, 7 :438 
Estate Tax, 10:638 
Purchased from Common Funds of Hus- 
band and Wife, Divorce, Taxability, 
12:765 
Associations 
Fruit Growers, Exemption, 8 :503 
Insurance Agents, Exemptions, 4:255 
v. Tenancy in Common, 9:566; 10:638 
Attorney’s Fees 
Deductibility, 9 :566 
Non-deductible as Necessary Business 
Expense, 1:60 


B 
Bad Debts 

Ascertainment of Worthlessness, 2:126; 
3:191; 9:566; 12:765 

Bank Closed and Later Reorganized, 
3:191 

Deduction, 3:191; 11:702 

Disallowed Deductions, 11:702 

Insolvent Corporation, Deduction by 
Guarantor, 12:765 
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Bankruptcy 

Sec. 77B, Board’s Jurisdiction, 9 :566 
Beneficiaries 

Annuities, Taxability, 7 :438 


Bequests 
Beneficiaries as Executors and Trustees, 
9 :566 
Bonds 
Worthless, Burden of Proof, 4:255 
British Taxes 
Paid by Foreign Subsidiary, Credit Com- 
putation, 4:255 
Business Expenses 
‘“‘Lobbying,’’ 12:765 
Business League 
Insurance Rating Bureau, 4:255 


Cc 
Canadian Taxes 
Credit, Accounting Method, 3:191; 4:255 
Capital Assets 
Employee’s Trust Shares, Two-year Hold- 
ing Period under 1928 Act, 7 :438; 8:503 
Sale of Timber Lands, 5 :317 
Capital Losses 
Deductions, 11:702 
1932 Act, Conveyance of Property for 
Cancellation of Note, 7 :438 
Capital Stock Tax 
Amendment of Declared Value, 10:638 
Declared Value, 11:702 
Commissions 
Constructive Receipt, 10:638 
Community Property 
v. Separate Property, 2:126 
Compromise Payment 
Threatened Suit, Non-deductible Loss. 
8 :503 
Condemnation Award 
Basis of Gain, 3:191 
Gain Where Offset by Assessed Benefits. 
3:191 
Taxable Gain Not Realized, 7 :438 
Constructive Receipt 
Deceased Husband’s Contract with Cor- 
porations, 8 :503 
Contributions 
Non-deductible, 1:60 
To Community Bureau, Non-deductibility, 
2:126 
Corporations 
Close, Deductible Loss, 1:60 
Exemption, Filing of Bond, Sec. 44 (d), 
1934 Act, 8:503 
Foreign, Stock Received in Reorganiza- 
tion, 1:61 
Insolvent, Purchase of Own Bonds at 
Less Than Issue Price, 2:127 
Bad Debt Deduction by Guarantor, 
12:765 
Purchase of Own Stock, 1:60 
Credits 
British Taxes Paid by Foreign Subsid- 
iary, Computation, 4:255 
Canadian Taxes, Accounting Method, 
S299: 4:255 
Dependents, Head of Family, 6:381 
Estate Tax, 2:126 
Head of Family, 8:504 


D 


Deductions from Gross Income 

Attorney’s Fees, 9 :566 

Bad Debts, 3:191 

Cost of Improvements on _ Another’s 
Lands, 3:192 

Cost of Legal Defense, 6:381 

Denial, Unexpended Costs for Future 
Realty Developments, 7 :438 

Depreciation, Non-allowable by Lessor, 
2 :126 

Dude Ranch Loss, 6 :381 

Estate Tax, 2:126 

Interest, 4:255 

Interest and Depreciation, Partnership, 
53317 

Interest on Note Given Trustees in Con- 
nection with Dividend Distribution, 
3:192 
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Deductions from Gross Income, Continued 
Interest Paid on Taxes, 6 :382 
Living Expenses, Hotel Manager, 2:127 
Loss on Exchange of Bonds, 2:127 
Loss on Sale of Collateral Stock, Year, 
6 :381 
Payments on Stock, 6:382 
Real and Personal Taxes, 2:126 
Royalty Payment on Coal Mined, 7 :438 
Worthless Stock, 3:191 
Depletion 
Mining Properties, 10:638 
Oil Wells, 11:702 
Percentage, Payment for Extension of 
Leases, 2:127 
Depletion Reserve 
Distribution from, Taxability Deter- 
mined, 6:381 
Dissolution 
Corporate, Taxable Gain from Sale of 
Assets, 1:60 
Distribution 
Depletion Reserve, Taxability Deter- 
mined, 6:381 
Earnings, Fraudulently Characterized as 
Salaries, 3:192 
In Reorganization, Non-taxable to Re- 
cipients, 6:382 
Dividends 
Personal Holding Company, 11:703 


E 
Estate Tax 
Annuities, 10:638; 12:765 
Annuity Contracts, Includibility, 5:316 
Claim against Estate, 3:191 
Community Property, 11:702 
Credit for Inheritance Tax, 2:126 
Gross Estate, 11:703 
Inclusion in Proceeds, 2:126 
Insurance Policies, Inclusion in Gross 
Estate, 2:126 
Loss, Deduction Denied, 2 :126 
Non-resident Alien, Situs of Property. 
3:191 
Note for Widow’s Support, 6:381 
Power of Appointment, 6:381 
Realty Owned by Decedent and Wife. 
12 :765 
Reservation of Life Interest, 5:316 
Transfers Not in Contemplation of Death, 
2:27 SsI9i* 53316 
Withdrawals from Trust, 10:638 
Estates and Trusts 
Corpus v. Trust Income, 8 :504 
Income, Taxability, 7 :438 
Grantor, 1:61; 5:318 
Estoppel 
Advance Rental Income Unreported, 6:381 
Claim of Erroneous Return, 8 :503 
Corrected Basis of Assessment, 8 :503 
Exemptions 
Corporations, Filing of Bond, Sec. 44 (d), 
1934 Act, 8:503 
Fruit Growers’ Association, 8 :503 
Head of Family, 6:381; 8:503 
Insurance Agent’s Association, 4:255 
Insurance Rating Bureau, Whether Busi- 
ness League, 4:255 


F 


“First-in, First-out’’ Rule 
Applicability, 10:638 
Foreclosure 
Bondholders’, Status and Taxable Effect 
of Reorganization, 4:255 
Fraud 
Distributions Characterized as Salaries, 
3:192 
Futures 
Gains from Sale of, Offset of Stock Loss 
Disallowed, 4 :256 
Oil Contracts, Fair Market Value, 1:61 


G 
Gain or Loss 
Abandonment of Real Estate, 6:382 
Basis, Determination, 9 :566 
Liquidation Distribution, 11:702 


Capital Net Loss on Sale of Securities, 
9 :566 
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Gain or Loss, Continued 
Condemnation Award, 3:191 
Offset by Assessed Benefits, 3:191 
Dude Ranch, 6:381 
Fire Insurance Proceeds, 1:60 
Form 1120H Not Filed, 6:382 
Insurance Policy in Insolvent Company, 
5:316 
Loss on Collateral Stock, Year of De- 
ductibility, 6:381 
Net Loss Carry-over, 3:192 
Non-deductible Loss from Threatened 
Suit, 8:503 
Repossessed Real Estate, Computation, 
Method, 5:317 
Stock, 6:382 
Wife’s, Deduction on Joint Return, 5:318 
Gift Tax 
Change of Beneficiaries, Effect of Power, 
6 :382 
Exemption Allowance, Commuted Value 
of Reserved Life Interest, 4:256 
Present Interest in Trust v. Future In- 
terest, 4:256 
Real Estate, Deed Enjoined, 6:381 
Trust with Reservation of Income, 6:382 
Valuation of Insurance Policies, 8 :504 
Vested Present Interest, 8 :504 
Gifts 
Property Interest v. Assignment of Pro- 
ceeds from Sale, 4:256 
Grantors 
Non-taxability, Secs. 166 and 167, Rev- 
enue Act of 1934, 2:127 
Taxability, 1:61 
Guardians 
Income Received Under Surrogate’s Or- 
der, 8:504 


Legal Expenses Non-deductible by Ward, 
6:382 


H 


Head of Family 
Credit for Dependents, 8 :504 
Dependent Receiving Hospitaiization from 
State, 8 :503 
Exemption, 6:381; 8:503; 8:504 
Husband and Wife 
Alimony Payment Out of Trust, Taxable 
Income to Husband, 3:191 
Loss Allowed Husband on Sale of Secu- 
rities Acquired by Wife’s Gift, 5:316 
Offset of Wife’s Gain against Husband's 
Loss Disallowed in Joint Return, 5:316 
Partnership Alleged, Dividends Taxable 
to Husband, 4:256 
Partnership Not Created, Business In- 
come, 8:504 
Stocks Purchased for Wife’s Account, 
Loss Denied, 3:192 
Stock Transactions, 11:704 


I 
Improper Accumulations 
Taxability, 11:704 
Improvements 
Another’s Lands, Sale, Deductible Cost, 


3:192 
Lessee’s, 5:316 
Income 
Consideration, Cancellation of Sublease, 
11:702 


Constructive Receipt, 8:503; 11:702 
Oil Payments, Taxability, 11:702 
Inheritance Tax 
Credit against Estate Tax, 2:126 
Insurance Companies 
Accrued Interest, Return of Capital, 2:127 
Consolidated Returns, 2:126 
Insurance Policies 
Insolvent Company, Loss, 5:316 
Valuation for Gift Tax Purposes, 8:504 
Interest Deductions, 4:255 
Note Given Trustees in Connection with 
Dividend Distribution, 3:192 
On Special Tax Bills and Sewer Tax War- 
rants, Taxability, 4:256 
Paid on Taxes, 6:382 
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Inventories 
Valuations, 11:703 


Joint Ventures 
Income, 11:704 


L 
Leases 
Transfer, Tax-free, 5:318 
Unamortized 
Expenses, 5:318 
Value, Extension, Proration, 7 :438 
Lessees 
Expenses Exceeding Depreciation Losses, 
Treatment, 2:126 
Improvements by, 5:316 
Lessors 
Depreciation Deductions Denied, 2:126 
‘‘Lobbying’’ Expenses, 12:765 
Loss—see also Gain or Loss 
Close Corporation, 1:60 
Corporate, on Exchange of Bonds, De- 
ductibility, 2:127 
Forfeiture of Bank Stock, 11:703 
Note Transactions, 11:703 
Sale of Stock, 11:704 
Stock Sales, 11:703 
Subsidiary’s Worthless Stock, 11:703 


M 
Mines 
Depreciation, 10 :638 


N 


Non-Profit Organizations 
Income, 11:702 
Notices 
Deficiency, Manner of Mailing, Effect on 
Board Jurisdiction, 6:381 


Oo 
Options 


Surrender of, Payments to Grantors, Tax- 
ability, 5.318 


Pp 


Partners and Partnerships 
Deductions, Interest and Depreciation, 
$3387 
Effect of Gains on Losses of Partner 
under 1932 Act, 5:317 
Losses on Horse Breeding, Non-deducti- 
bility, 2:128 
Share of Unpaid Fees for Services Per- 
formed in Law Firm, Ordinary Income, 
5 :317 
Personal Holding Company 
Abandonment, Gain or Loss, 6:382 
Dividends, 11:703 


THE TAX MAGAZINE 


Property 
Community, Commingled, Taxable Sale, 
1:60 
v. Separate, 2:126 


R 
Real Estate 
Abandonment, Loss, 6:382 
Accrued Taxes, 5:2555 
Installment Sale, 2:128 
Property Sold Pending Foreclosure, 4:255 
Repossessed, Gain, Method of Computa- 
tion, 5:317 
Syndicate Taxable as Corporation, 2:127 
Taxes, Deductibility in Year Paid, 5:317 


Recovery 
Suits, Amount, 9 :566 


Reorganization 

Distribution in Partial Liquidation v.. 
4:255 

Distributions Non-taxable to Recipients, 
6 :382 

Foreign Corporation, Stock Received, 
Taxable Status, 1:61 

Sec. 112 (i), Revenue Act of 1928, 2:128 

Stock Rights as Securities, 5:318 

Stocks Acquired in, Basis of Sale, 8:503 


Reserves 
Excessive, Premium Coupon Account, 
Transfer to Surplus, 4:255 


Returns 

Consolidated, 2:126 

Fraudulent, Non-Bona Fide Sale of Listed 
Stock to Employee, 2:127 

Joint, 5:316 
Offset of Wife’s Gain against Husband's 

Loss Disallowed, 5 :316 

Wife’s Non-capital Asset Loss, 5:318 


Royalty Contracts 
Incorporated Talent, 5:316 


Ss 


Sales 
Community Property, Commingled, Tax- 
ability, 1:60 
Securities, Capital Net Loss, 9 :566 
Short, 11:702 
Stock to Employee, Fraudulent Return, 
2:127 
Sale v. Reorganization, 1!1:703 
Short Sales, 11:702 


Stock 
Basis of Sale Where Acquired in Reor- 
ganization, 8:503 


Cost Basis, ‘‘First-in, First-out’’ Rule, 
10 :638 


Loss, 6:382 
Market Activity, 11:704 


December, 1938 


Stock, Continued 


Purchase Warrants, 2:128 
Purchased for Wife’s Account, Loss De- 
nied, 3:192 
Rights, Securities in Reorganization, 
5:318 
Sale to Newly Created Controlled Cor- 
poration, Loss Deductible, 3:191 
Taxability, 11:703 
Worthless, 11:704 
Deductibility, 3:191 
Sale, Non-deductible Loss, 2:128 
Stockholders 
Payments to, 3:192 
Stock Transactions 
Husband and Wife, 11:704 
Subsidiaries 
Foreign, British Taxes Paid by, Credit 
Computation, 4:255 
Surplus 
Transfers to, Excessive Reserves for Pre- 
mium Account, 3:192 
Syndicates 


Real Estate, Taxability as Corporation, 
2:127 


7 


Talent 
Incorporated, Royalties Paid to, 5:316 


Tax Evasion 
Accumulation of Surplus, 5:317 


Tenancy in Common 
Association v., 9:566 


Timber Lands 
Cut-over, March 1, 1913, Value, No Es- 
toppel as to Corrected Basis, 8:503 
Sale, Whether Capital Asset, 5:317 


Traders in Securities 
Wash Sales, 11:704 


Transfers 
Controlled Corporation, Basis of Trans- 
feree’s Loss, 5:318 
Not in Contemplation of Death, 3:191 
To Surplus, Excessive Reserves for Pre- 
mium Coupon Account, 4:255 
Trustees 
Payments to Grantors, Surrender of Op- 
tion, Taxability, 5:318 
Property Operated for Bondholders, De- 
ductibility of Interest and Depreciation, 
52317 


Trusts—see Estates and Trusts 


Ww 


Wash Sales 
Traders in Securities, 11:704 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULA- 
TION, ETC., REQUIRED BY THE ACTS OF CONGRESS 
OF AUGUST 24, 1912, AND MARCH 3, 1933 


Of Tue Tax Macazine published monthly at Chicago, Illinois, for 
October, 1938. 

STaTE OF ILLINOIS | | 
County or Cook f ~” 

Before me, a Notary Public in and for the State and county aforesaid, 
personally appeared George J. Zahringer, who, having been duly sworn 
according to ay deposes and says that he is the Business Manager of 
the THe Tax MaGazine and that the following is, to the best of his 
knowledge and belief, a true statement of the ownership, management 
(and if a daily paper, the circulation), etc., of the aforesaid publication 
for the date shown in the above caption, required by the Act of August 
24, 1912, as amended by the Act of March 3, 1933, embodied in section 
537, Postal Laws and Regulations, printed on the reverse of this form, 
to wit: 


1. That the names and addresses of the publisher, editor, managing 
editor, and business managers are: 

Publisher, Commerce Clearing House, Inc., Chicago, Illinois. 

Editor, William N. Wise. 

Managing Editor, None. 

Business Manager, George J. Zahringer. 


2. That the owner is: (If owned by a corporation, its name and 


address must be stated and also immediately thereunder the names and 
addresses of stockholders owning or holding one per cent or more of 
total amount of stock. If not owned by a corporation, the names and 


addresses of the individual owners must be given. If owned by a firm, 
company, or other unincorporated concern, its name and address, as well 
as does of each individual member, must be given.) Commerce Clearing 
House, Inc., (Stockholders of Owning Corporation), Briarcliff Farms, 
Inc., Millbrook, N. Y., The Corporation Trust Co. (N. Y.), 120 Broad- 
way, New York, N. Y.; The Corporation Trust Co. (N. J.), 15 Exchange 
Place, Jersey City, N. J. : 

3. That the known bondholders, mortgagees, and other security holders 
owning or holding 1 per cent or more of total amount of bonds, mort- 
gages, or other securities are: None. 

4. That the two paragraphs next above, giving the names of the 
owners, stockholders, and security holders, if any, contain not only the 
list of stockholders and security holders as they appear upon the books 
of the company but also, in cases where the stockholder or security 
holder appears upon the books of the company as trustee or in any other 
fiduciary relation, the name of the person or corporation for whom such 
trustee is acting, is given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and belief as to the circum- 
stances and conditions under which stockholders and security holders 
who do not apear upon the books of the company as trustees, hold stock 
and securities in a capacity other than that of a bona fide owner; and 
this affiant has no reason to believe that any other person, association, 
or corporation has any interest direct or indirect in the said stock, bonds, 
or other securities than as so stated by him. 


[Signed] George J. Zahringer, Bus. Mgr. 
Sworn to and subscribed before me this 29th day of September, 1938. 


Lester Johnson 


(My commission expires Nov. 6, 1941.) 
[sear] 
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Nout STRAIGHT LIVES AMD A COUPLE OF QUESTIONS 





A man in Grand Rapids, Michigan, writes, *...is the fifth corpora- 
tion L have already formed and for which you were not considered 
as agent on account of this policy [of dealing only with lawyers | 
... And writes a corporation in [linois, saving it has no attorney, 
“Are you not restricting your service sales by limiting your service 
to attorneys only?” 


Indeed yes: There is business in our line every day, we suppose, 
that we lose because we will not take it except through a lawyer. 
There always has been such business and always, we suppose, will be. 


Are we then—the associated Corporation Trust and System com- 
panies—sacrificing ourselves for the profession of law by refusing to 
represent a corporation except through its lawyer? The answer is in 
those straight lines at the left. They roughly represent: 


BY THE BLACK LINE A—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of corporate 
agencies which accept representation only from lawyers. 


BY THE GRAY LINE B—Total units as of January |, 1938, of 
such representation in the hands of corporate agencies Known 
to accept representation from either lawyer or layman. 


BY THE BLACK LINE Y—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of The Corpora- 
tion Trust Company, C 'T Corporation System, and associated 
companies. 


BY THE GRAY LINE Z—Total units as of January |, 1938, of 
statutory foreign representation in the hands of all other cor- 
porate agencies, 


The simple explanation of it all is that C T Representation assures 
the law phases of a corporation’s taxes and reports coming under 
the supervision of its own lawyer...and in that way lies safety for the 
corporations. So, regardless of how many at times get the idea that 
they do not need a lawyer, reject the C T policy, and go elsewhere 
for their corporate representation, time brings change...corporate 
trouble befalls and a lawyer has to be retained ...with a lawyer 
comes a change to representation over which the lawyer will have 
supervision...and for most lawyers that means C T Representation. 


Hence the relative lengths of those straight lines. 


Are your corporation clients ali C T represented? 


HE M ONTINENT 


SYSTEM 
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A Pioneer In Legal Research 


Founded in 1873, Shepard’s Citations has completed 65 


years of pioneering effort to develop and improve the 


citation phase of legal research. 


Starting “from scratch,” Shepard’s has created a nation- 
wide citation system covering the state and federal cases 


and statutes. 


It has created an instrument for obtaining the history 
and interpretation of each court decision and legislative 


enactment, which is indispensable to every lawyer. 


It has created a method for locating important cases in 
point which heretofore could not be obtained through 


any other medium of search. 


It is complete, concise, accurate and economical. It 
saves every attorney time, relieves him of details and 


gives his client added protection. 


Shepard’s Citations 
The Frank Shepard Company 


76-88 Lafayette Street 
New York 


























